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PRIVACY PROTECTION FOR FILEDDOCUMENTS

Section 2- Institution of Suit

COMMENCED BYPETITION

SUITS TO BE NUMBEREDCONSECUTIVELY

DUTY OF CLERK

CLERK'S FILE DOCKET

CLERK'S COURTDOCKET

ORDER OFCASES

Section 3- Parties to Suits

SUITS IN ASSUMEDNAME

SUIT ON CLAIM AGAINST DISSOLVEDCORPORATION



RULE 30.

RULE 31.

RULE 32.

RULE 33.

RULE 34.

RULE 35.

RULE 36.

RULE 37.

RULE 38.

RULE 39.

RULE 40.

RULE 41.

RULE 42.

RULE 43.
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INTERVENOR'S PLEADINGS

TRIAL: INTERVENORS: RULES APPLY TO ALL PARTIES
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RULE 75a.

RULE 75b.
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RULE 77.
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RULE 81.
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RULE 83.

RULE 84.
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RULE 88.

RULE 89.

RULE 90.

RULE 91.

RULE 91a

FILING EXHIBITS: COURT REPORTER TO FILE WITKKLERK
FILED EXHIBITS: WITHDRAWAL

MAY INSPECT PAPERS

SEALING COURTRECORDS

LOST RECORDS ANCPAPERS

Section 4- Pleading
B. Pleadings oPlaintiff

PETITION; ORIGINAL AND SUPPLEMENTALINDORSEMENT
THE PETITION

PLAINTIFF'S SUPPLEMENTALPETITION
DEFENSIVEMATTERS

SPECIALDEFENSES

Section 4- Pleading
C. Pleadings oDefendant

ANSWER; ORIGINAL AND SUPPLEMENTALENDORSEMENT
ANSWER MAY INCLUDE SEVERALMATTERS

ORIGINAL ANSWER; CONTENTS

MOTION TO TRANSFERVENUE

DETERMINATION OF MOTION TO TRANSFER

DISCOVERY ANDVENUE

TRANSFERRED IF MOTION ISSUSTAINED

WAIVER OF DEFECTS IN PLEADING

SPECIALEXCEPTIONS

DISMISSAL OF BASELESS CAUSES O&CTION



RULE 92.

RULE 93.

RULE 94.

RULE 95.

RULE 96.

RULE 97.

RULE 98.

RULE 99.

RULE 103.

RULE 105.

RULE 106.

RULE 107.

RULE 108.

RULE 108a.

RULE 109.

RULE 109a.

RULE 110.

RULE 111.

GENERALDENIAL

CERTAIN PLEAS TO BEVERIFIED

AFFIRMATIVE DEFENSES

PLEAS OF PAYMENT

NO DISCONTINUANCE

COUNTERCLAIM AND CROSSCLAIM

SUPPLEMENTALANSWERS

Section 5- Citation

ISSUANCE AND FORM OF CITATION

WHO MAY SERVE

DUTY OF OFFICER OR PERSONECEIVING

METHOD OFSERVICE

RETURN OFSERVICE

SERVICE IN ANOTHERSTATE

SERVICE OF PROCESSN FOREIGN COUNTRIES

CITATION BY PUBLICATION

OTHER SUBSTITUTED SERVICE

EFFECT OF RULES ON OTHERBTATUTES

CITATION BY PUBLICATION IN ACTION AGAINST UNKNOWN HEIRS

OR STOCKHOLDERS OF DEFUNCTORPORATIONS

RULE 112.

PARTIES TO ACTION AGAINST UNKNOWN OWNERS ORLAIMANTS

OF INTEREST INLAND

RULE 113.

CITATION BY PUBLICATION IN ACTIONS AGAINSTUNKNOWN

OWNERS OR CLAMANTS OF INTEREST INLAND

RULE 114.

CITATION BY PUBLICATION; REQUISITES
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RULE 130. OFFICER TOLEVY

RULE 131. SUCCESSFUL PARTY TARECOVER
RULE 133. COSTS ORMOTION
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RULE 137.

RULE 138.

RULE 139.

RULE 140.

RULE 141.

RULE 142.

RULE 143.

RULE 143a.

RULE 144.

RULE 145.

RULE 146.

RULE 147.

RULE 148.

RULE 149.

RULE 150.

RULE 151.

RULE 152.

IN ASSAULT AND BATTERY, ETC.
COST OF NEWTRIALS
ON APPEAL ANDCERTIORARI
NO FEE FORCOPY
COURT MAY OTHERWISE ADJUDGECOSTS
SECURITY FORCOSTS
RULE FORCOSTS
COSTS ON APPEAL TO COUNTYOURT
JUDGMENT ON COSTBOND
PAYMENT OF COSTS NOTREQUIRED
DEPOSIT FORCOSTS
APPLIES TO ANY PARTY
SECURED BY OTHERBOND
EXECUTION FORCOSTS
Section 7- Abatement and Discontinuance of Suit
DEATH OF PARTY
DEATH OF PLAINTIFF

DEATH OF DEFENDANT

RULE 153. WHEN EXECUTOR, ETC., DIES

RULE 154. REQUISITES OF SCIRE FACIAS

RULE 155. SURVIVING PARTIES

RULE 156.

RULE 158.

DEATH AFTERVERDICT OR CLOSE OFEVIDENCE

SUIT FOR THE USE ORNOTHER



RULE 159.

RULE 160.

RULE 161.

RULE 162.

RULE 163.

RULE 165.

RULE 165a.

RULE 166.

RULE 166a.

RULE 167.

RULE 168.

RULE 169.

RULE 171.

RULE 172.

RULE 173.

RULE 174.

RULE 175.

RULE 176.

RULE 180.

RULE 181.

RULE 183.

SUIT FOR INJURIES RESULTING IN DEATH

DISSOLUTION OFCORPORATION

WHERE SOME DEFENDANTS NOBERVED

DISMISSAL ORNON-SUIT

DISMISSAL AS TO PARTIES SERVEDETC.

ABANDONMENT

DISMISSAL FOR WANT OFPROSECUTION
Section 8- Pre-Trial Procedure

PRETRIAL CONFERENCE

SUMMARY JUDGMENT

OFFER OF SETTLEMENT; AWARD OF LITIGATIONCOSTS

PERMISSION TO APPEAL
EXPEDITED ACTIONS

MASTERIN CHANCERY

AUDIT

GUARDIAN AD LITEM
CONSOLIDATION; SEPARATE TRIALS
ISSUE OF LAW AND DILATORYPLEAS

Section 9- Evidence and Discovery
A. Evidence

SUBPOENAS
REFUSAL TOTESTIFY
PARTY AS WITNESS

INTERPRETERS



RULE 185. SUIT ON ACCOUNT

Section 9- Evidence and Discovery
B. Discovery

RULE 190. DISCOVERY LIMITATIONS

RULE 191. MODIFYING DISCOVERY PROCEDURE AND LIMITATION;
CONFERENCE REQUIREMENT; SIGNING DISCLOSURES; DISCOVERY REQUESTS,
RESPONSES, AND OBJECTIONS; FILINBEQUIREMENTS

RULE 192. PERMISSIBLE DISCOVERY; FORMS AND SCOPE; WORK PRODUCT;
PROTECTIVE ORDERSDEFINITIONS

RULE 193. WRITTEN DISCOVERY: RESPONSE; OBJECTION; ASSERTION OF
PRIVILEGE; SUPPLEMENTATION AND AMENDMENT,; FAILURE TO TIMELY
RESPOND; PRESUMPTION OR AUTHENTICITY

RULE 194. REQUESTS FOR DISCLOSURE

RULE 195. DISCOVERY REGARDING TESTIFYING EXPERWITNESSES

RULE196. REQUESTS FOR PRODUCTION AND INSPECTION TO PARTIES;
REQUESTS AND MOTIONS FOR ENTRY UPON PROPERTY

RULE 197. INTERROGATORIES TGPARTIES

RULE 198. REQUESTS FORADMISSIONS

RULE 199. DEPOSITIONS UPON ORAL EXAMINATION
RULE 200. DEPOSITIONS UPON WRITTENQUESTIONS

RULE 201. DEPOSITIONS IN FOREIGN JURISDICTIONS FOR USE TEXAS
PROCEEDINGS; DEPOSITIONS IN TEXAS FOR USE FOREIGNPROCEEDINGS

RULE 202. DEPOSITIONS BEFORE SUIT OR TO INVESTIGATELAIMS

RULE 203. SIGNING, CERTIFICATION AND USE OF ORAL ANDVRITTEN
DEPOSITIONS

RULE 204. PHYSICAL AND MENTAL EXAMINATION

RULE 205. DISCOVERY FROMNON-PARTIES



RULE 215.

RULE 216.

RULE 217.

RULE 218.

RULE 219.

RULE 220.

RULE 221.

ABUSE OF DISCOVERY SANCTIONS
Section 10- The Jury in Court
REQUEST AND FEE FOR JURYRIAL
OATH OFINABILITY
JURY DOCKET
JURY TRIAL DAY
WITHDRAWING CAUSE FROM JURYDOCKET

CHALLENGE TO THE ARRAY

RULE 222. WHEN CHALLENGE IS SUSTAINED

RULE 223. JURY LIST IN CERTAIN COUNTIES

RULE 224. PREPARING JURVIST

RULE 225.

RULE 226.

RULE 226a.

RULE 227.

RULE 228.

RULE 229.

RULE 230.

RULE 231.

RULE 232.

RULE 233.

RULE 234.

RULE 235.

SUMMONING TALESMAN

OATH TO JURYPANEL

ADMONITORY INSTRUCTIONS TO JURY PANEL AND JURY
CHALLENGE TOJUROR

ACHALL ENGE FOR CAUSE( DEFINED
CHALLENGE FOR CAUSE

CERTAIN QUESTIONS NOT TO BE ASKED
NUMBER REDUCED BY CHALLENGES
MAKING PEREMPTORY CHALLENGES
NUMBER OF PEREMPTORYCHALLENGES
LISTS RETURNED TO THECLERK

IF JURY IS INCOMPLETE



RULE 236.

RULE 237.

RULE 237a.

RULE 238.

RULE 239.

RULE 239a.

RULE 240.

RULE 241.

RULE 243.

RULE 244.

RULE 245.

RULE 246.

RULE 247.

RULE 248.

RULE 249.

RULE 251.

RULE 252.

RULE 253.

RULE 254.

RULE 255.

OATH TOJURY

Section 11- Trial of Causes
A. Appearance andProcedure

APPEARANCE DAY

CASES REMANDED FROM FEDERAICOURT
CALL OF APPEARANCEDOCKET
JUDGMENT BY DEFAULT

NOTICE OF DEFAULTJUDGMENT

WHERE ONLY SOME ANSWER
ASSESSING DAMAGES ON LIQUIDATEMEMANDS
UNLIQUIDATED DEMANDS

ON SERVICE BY PUBLICATION
ASSIGNMENT OF CASES FORRIAL

CLERK TO GIVE NOTICE OFSETTINGS
TRIED WHENSET

JURY CASES

CALL OF NON-JURY DOCKET

Section 11- Trial of Causes
B. Continuance and Change oVenue

CONTINUANCE

APPLICATION FOR CONTINUANCE

ABSENCE OF COUNSEL AS GROUND FOBONTINUANCE
ATTENDANCE ONLEGISLATURE

CHANGE OF VENUE BYCONSENT



RULE 257.

RULE 258.

RULE 259.

RULE 261.

RULE 262.

RULE 263.

RULE 264.

RULE 265.

RULE 266.

RULE 267.

RULE 268.

RULE 269.

RULE 270.

RULE 271.

RULE 272.

RULE 273.

RULE 274.

RULE 275.

RULE 276.

RULE 277.

GRANTED ONMOTION
SHALL BE GRANTED

TO WHAT COUNTY
TRANSCRIPT ON CHANGE

Section 11- Trial of Causes
C. TheTrial

TRIAL BY THE COURT

AGREEDCASE

VIDEOTAPE TRIAL

ORDER OF PROCEEDINGS ON TRIAL BJURY
OPEN AND CLOSE ADMISSION

WITNESSES PLACED UNDER RULE

MOTION FOR INSTRUCTEDVERDICT
ARGUMENT

ADDITIONAL TESTIMONY

Section 11- Trial of Causes
D. Charge to theJury

CHARGE TOJURY

REQUISITES

JURY SUBMISSIONS

OBJECTIONS ANDREQUESTS
CHARGE READ BEFOREARGUMENT
REFUSAL ORMODIFICATION

SUBMISSION TO THEJURY



RULE 278.

RULE 279.

RULE 280.

RULE 281.

RULE 282.

RULE 283.

RULE 284.

RULE 285.

RULE 286.

RULE 287.

RULE 288.

RULE 289.

RULE 290.

RULE 291

RULE 292.

RULE 293.

RULE 294.

RULE 295.

RULE 296.

SUBMISSION OF QUESTIONS, DEFINITIONS, ANINSTRUCTIONS
OMISSIONS FROM THECHARGE

Section 11- Trial of Causes
E. Case to thelury

PRESIDING JUROR OBURY

PAPERS TAKEN TO THE JURYROOM

JURY KEPT TOGETHER

DUTY OF OFFICER ATTENDINGIURY

JUDGE TO CAUTIONJURY

JURY MAY COMMUNICATE WITH COURT
JURY MAY RECEIVE FURTHERNSTRUCTIONS
DISAGREEMENT AS TOEVIDENCE

COURT OPEN FORIURY

DISCHARGE ORJURY

Section 11- Trial of Causes
F. Verdict

DEFINITION AND SUBSTANCE

FORM OF VERDICT

VERDICT BY PORTION OF ORIGINALJURY
WHEN THE JURYAGREE

POLLING THE JURY

CORRECTION OFVERDICT

Section 11- Trial of Causes
G. Findings by Court

REQUESTS FOR FINDINGS OF FACT AND CONCLUSIONS ORW



RULE 297. TIME TO FILE FINDINGS OF FACT AND CONCLUSIONS OEAW

RULE 298. ADDITIONAL OR AMENDED FINDINGS OF FACT ANDCONCLUSIONS
OF LAW

RULE 299. OMITTED FINDINGS

RULE 299a. FINDINGS OF FACTTO BE SEPARATELY FILED AND NOT RECITEDN
A JUDGMENT

Section 11- Trial of Causes
H. Judgments

RULE 300. COURT TO RENDER JUDGMENT

RULE 301. JUDGMENTS

RULE 302. ON COUNTERCLAIM

RULE 303. ON COUNTERCLAIM FORCOSTS

RULE 304. JUDGMENT UPON RECORD

RULE 305. PROPOSEDQUDGMENT

RULE 306. RECITATION OFJUDGMENT

RULE 306a. PERIODS TO RUN FROM SIGNING OFUDGMENT

RULE 306c. PREMATURELY FILED DOCUMENTS

RULE 307. EXCEPTIONS, ETC., TRANSCRIPT

RULE 308. COURT SHALL ENFORCE IT®ECREES

RULE 308a. IN SUITS AFFECTING THE PARENICHILD RELATIONSHIP
RULE 308b. DETERMINING THE ENFORCEABILITY OF A JUDGMENT OR
ARBITRATION AWARD BASED ON FOREIGN LAWIN CERTAIN SUITS UNDER THE
FAMILY CODE

RULE 309. IN FORECLOSUREPROCEEDINGS

RULE 310. WRIT OFPOSSESSION



RULE 311.

RULE312. ON APPEAL FROM JUSTICE COURT
RULE 313. AGAINST EXECUTORSETC.
RULE 314. CONFESSION OHBUDGMENT

Section 11- Trial of Causes

I.  Remittitur and Correction

RULE 315. REMITTITUR
RULE 316. CORRECTION OF CLERICAL MISTAKES IN JUDGMENRECORD

Section 11- Trial of Causes

J. New Trials

RULE 320. MOTION AND ACTION OF COURT THEREON
RULE321. FORM
RULE 322. GENERALITY TO BEAVOIDED
RULE 324. PREREQUISITES OF APPEAL
RULE 326. NOT MORE THANTWO
RULE 327. FOR JURY MISCONDUCT
RULE 329. MOTION FOR NEW TRIAL ON JUDGMENT FOLLOWING CITATION BY
PUBLICATION

ON APPEAL FROM PROBATECOURT

RULE 329a. COUNTY COURT CASES

RULE 329b. TIME FOR FILINGMOTIONS

RULE 330.
COURTS

Section 11- Trial of Causes
K. Certain District Courts

RULES OF PRACTICE AND PROCEDURE IN CERTANSTRICT

PART V - RULES OF PRACTICE IN JUSTICE COURTS



RULE 500. GENERAL RULES

RULE 501. CITATION AND SERVICE

RULE 502. INSTITUTION OF SUIT

RULE 503. DEFAULT JUDGMENT; PRHRIAL MATTERS; TRIAL

RULE 504. JURY

RULE 505. JUDGMENT; NEW TRIAL

RULE 506. APPEAL

RULE 507. ADMINISTRATIVE RULES FOR JUDGES AND COURT PERSONNEL
RULE 508. DEBT CLAM CASES

RULE 509. REPAIR AND REMEDY CASES

RULE 510. EVICTION CASES

PART VI - RULES RELATING TO ANCILLARY PROCEEDINGS
Section 1- Attachment
RULE592. APPLICATION FOR WRIT OF ATTACHMENT ANDORDER
RULE 592a. BOND FORATTACHMENT
RULE 592b. FORM OF ATTACHMENTBOND
RULES593. REQUISITES FORNRIT
RULES594. FORM FOR WRIT
RULES595. SEVERAL WRITS
RULES596. DELIVERY OF WRIT
RULES597. DUTY OF OFFICER
RULES598. LEVY, HOW MADE

RULE 598a. SERVICE OF WRIT ONDEFENDANT



RULE 599.

RULE 600.

RULE 601.

RULE 602.

RULE 603.

RULE 604.

RULE 605.

RULE 606.

RULE 607.

RULE 608.

RULE 609.

RULE 610.

RULE 611.

RULE 612.

RULE 613.

RULE 614.

RULE 614a.

RULE 615.

RULE 616.

RULE 617.

RULE 618.

RULE 619.

DEFENDANT MAY REPLEVY

SALE OF PERISHABLEPROPERTY

TO PROTECT INTERESTS

BOND OF APPLICANT FORSALE

PROCEDURE FORSALE

RETURN OFSALE

JUDGE MAY MAKE NECESSARYORDERS

RETURN OFWRIT

REPORT OF DISPOSITION OPROPERTY

DISSOLUTION OR MODIFICATION OF WRIT ORATTACHMENT

AMENDMENT
Section 2- Distress Warrant
APPLICATION FOR DISTRESS WARRANT AND ORDER
BOND FOR DISTRESS WARRANT
REQUISITES FORNARRANT
SERVICE OF WARRANT ONDEFENDANT
DEFENDANT MAY REPLEVY
DISSOLUTION OR MODIFICATION OF DISTRES®/ARRANT
SALE OF PERISHABLEPROPERTY
TO PROTECTINTERESTS
PROCEDURE FOR SALE
RETURN OFSALE

CITATION FORDEFENDANT



RULE 620.

RULE 621.

RULE 621a.

RULE 622.

RULE 623.

RULE 624.

RULE 625.

RULE 626.

RULE 627.

RULE 628.

RULE 629.

RULE 630.

RULE 631.

RULE 632.

RULE 633.

RULE 634.

RULE 635.

RULE 636.

RULE 637.

RULE 638.

RULE 639.

RULE 640.

PETITION

Section 3- Executions
ENFORCEMENT ORJUDGMENT
DISCOVERY AND ENFORCEMENT OBUDGMENT
EXECUTION
ON DEATH OFEXECUTOR
ON DEATH OF NOMINALPLAINTIFF
ON MONEY OFDECEASED
ON PROPERTY OF DECEASED
TIME FORISSUANCE
EXECUTION WITHIN THIRTY DAYS
REQUISITES OFEXECUTION
EXECUTION ON JUDGMENT FORMONEY
EXECUTION FOR SALE OF PARTICULAR PROPERTY
EXECUTION FOR DELIVERY OF CERTAINPROPERTY
EXECUTION FOR POSSESSION OR VALUE OF PERSONRROPERTY
EXECUTION SUPERSEDED
STAY OF EXECUTION IN JUSTICECOURT
INDORSEMENTS BY OFFICER
LEVY OF EXECUTION
PROPERTY NOT TO BBESIGNATED
LEVY

LEVY ON STOCK RUNNING ATLARGE



RULE 641.

RULE 643.

RULE 644.

RULE 645.

RULE 646.

RULE 646a.

RULE 647.

RULE 648.

RULE 649.

RULE 650.

RULE 651.

RULE 652.

RULE 653.

RULE 654.

RULE 655.

RULE 656.

RULE 657.

RULE 658.

RULE 658a.

RULE 659.

RULE 661.

RULE 662.

LEVY ON SHARES OF STOCK
LEVY ON GOODS PLEDGED ORIORTGAGED
MAY GIVE DELIVERY BOND
PROPERTY MAY BE SOLD BYDEFENDANT
FORFEITED DELIVERYBOND
SALE OF REALPROPERTY
NOTICE OF SALE OF REAIPROPERTY
ACOURTHOUSE DOOR{ DEFINED
SALE OF PERSONAIPROPERTY
NOTICE OF SALE OF PERSONAPROPERTY
WHEN EXECUTION IS NOT SATISFIED
PURCHASER FAILING TOCOMPLY
RESALE OF PROPERY
RETURN OFEXECUTION
RETURN OF EXECUTION BYMAIL
EXECUTIONDOCKET

Section 4i Garnishment
JUDGMENT FINAL FORGARNISHMENT
APPLICATION FOR WRIT OF GARNISHMENT AND ORDER
BOND FORGARNISHMENT
CASE DOCKETED
FORM OF WRIT

DELIVERY OF WRIT



RULE 663. EXECUTION AND RETURN OF WRIT

RULE 663a. SERVICE OF WRIT ON DEFENDANT

RULE 664. DEFENDANT MAY REPLEVY

RULE 664a. DISSOLUTION OR MODIFICATION OF WRIT OFSARNISHMENT

RULE 665.

RULE 666.

RULE 667.

RULE 668.

RULE 669.

RULE 670.

RULE 672.

RULE 673.

RULE 674.

RULE 675.

RULE 676.

RULE 677.

RULE 678.

RULE 679.

RULE 680.

RULE 681.

RULE 682.

ANSWER TO WRIT
GARNISHEEDISCHARGED
JUDGMENT BYDEFAULT
JUDGMENT WHEN GARNISHEHS INDEBTED
JUDGMENT FOR EFFECTS
REFUSAL TO DELIVEREFFECTS
SALE OFEFFECTS
MAY TRAVERSE ANSWER
TRIAL OF ISSUES
DOCKET AND NOTICE
ISSUE TRIED IN OTHERCASES
COSTS
GARNISHEE DISCHARGED ONPROOF
AMENDMENT

Section 5- Injunction
TEMPORARY RESTRAINING ORDER
TEMPORARY INJUNCTIONS: NOTICE

SWORN PETITION

RULE 683. FORM AND SCOPE OF INJUNCTION OR RESTRAINING ORDER



RULE 684.

RULE 685.

RULE 686.

RULE 687.

RULE 688.

RULE 689.

RULE 690.

RULE 691.

RULE 692.

RULE 693.

RULE 693a.

RULE 694.

RULE 695.
NOTICE

RULE 695a.

RULE 696.

RULE 697.

RULE 698.

RULE 699.

RULE 700.

APPLICANT'S BOND
FILING AND DOCKETING
CITATION
REQUISITES OF WRIT
CLERK TO ISSUE WRIT
SERVICE ANDRETURN
THE ANSWER
BOND ONDISSOLUTION
DISOBEDIENCE
PRINCIPLES OF EQUITYWPPLICABLE
BOND IN DIVORCECASE
Section 6- Mandamus
NO MANDAMUS WITHOUT NOTICE
Section 7- Receivers

NO RECEIVER OF IMMOVABLE PROPERTY APPOINTED WITHOUT

BOND, AND BOND IN DIVORCECASES
Section 8- Sequestration
APPLICATION FOR WRIT OF SEQUESTRATION ANDRDER
PETITION
BOND FORSEQUESTRATION
REQUISITES OFNRIT

AMENDMENT



RULE 700a. SERVICE OF WRIT ONDEFENDANT

RULE 701.

RULE 702.

RULE 703.

RULE 704.

RULE 705.

RULE 706.

RULE 707.

RULE 708.

RULE 709.

RULE 710.

RULE 711.

RULE 712.

RULE 712a.

RULE 713.

RULE 714.

RULE 715.

RULE 716.

RULE 717.

RULE 718.

RULE 719.

RULE 720.

DEFENDANT MAY REPLEVY
BOND FOR PERSONAIPROPERTY
BOND FOR REALESTATE
RETURN OF BOND AND ENTRY OBUDGMENT
DEFENDANT MAY RETURN SEQUESTERED PROPERTY
DISPOSITION OF THE PROPERTY BOYFFICER
EXECUTION
PLAINTIFF MAY REPLEVY
WHEN BOND FORFEITED
SALE OF PERISHABLEGOODS
ORDER OF SALE-OR
RETURN OFORDER
DISSOLUTION OR MODIFICATION OF WRIT O SEQUESTRATION
SALE ON DEBT NOTDUE
PURCHASER'S BOND
RETURN OF BOND
RECOVERY ONBOND
Section 9- Trial of Right of Property
CLAIMANT MUST MAKE AFFIDAVIT
PROPERTY DELIVERED TCCLAIMANT
BOND

RETURN OF BDND



RULE 721.

RULE 722.

RULE 723.

RULE 724.

OUT-COUNTY LEVY

RETURN OF ORIGINALWRIT

DOCKETING CAUSE

ISSUES MADE UP

RULE 725. JUDGMENT BY DEFAULT

RULE 726. JUDGMENT OF NORMSUIT

RULE 727. PROCEEDINGS

RULE 728.

RULE 729.

RULE 730.

RULE 731.

RULE 732.

RULE 733.

RULE 734.

RULE 735.

Rule 735.1.

Rule 735.2.

Rule 735.3.

RULE 736.

Rule 736.1.

Rule 736.2.

BURDEN OFPROOF

COPY OF WRIT EVIDENCE

FAILURE TO ESTABLISHTITLE

EXECUTION SHALL ISSUE

RETURN OF PROPERTY BYCLAIMANT

CLAIM IS A RELEASE OF DAMAGES

LEVY ON OTHERPROPERTY

PART VIl - RULES RELATING TO SPECIAL PROCEEDINGS

Section 1- Procedures Related to Foreclosures of Certain Liens
FORECLOSURES REQUIRING A COURDRDER

Liens Affected

Other Statutory and Contractual Foreclosure Provdibraltered
Judicial Foreclosur&naffected

EXPEDITED FORECLOSURIPROCEEDING

Application

Costs



Rule 736.3.

Rule 736.4.

Rule 736.5.

Rule 736.6.

Rule 736.7.

Rule 736.8.

Rule 736.9.

Rule 736.10.

Rule 736.11.

Rule 736.12.

Rule 736.13.

RULE 756.

RULE 757.

RULE 758.

RULE 759.

RULE 760.

RULE 761.

RULE 762.

RULE 763.

RULE 764.

RULE 765.

RULE 766.

Citation
Discovery
Response
Hearing Required When Resporisked
Default When No Responséled
Order
Effect of theOrder
Bankruptcy
Automatic Stay and Dismissal if Independent uad
Attachment ofOrder to Trusieess Dead
Promulgated Forms
Section 4- Partition of Real Estate
PETITION

CITATION AND SERVICE

WHERE DEFENDANT IS UNKNOWN OR RESIDENCE ISNKNOWN

JUDGMENT WHERE DEFENDANT CITED BYUBLICATION

COURT SHALL DETERMINE, WHAT
APPOINTMENT OFCOMMISSIONERS
WRIT OFPARTITION

SERVICE OF WRIT OFPARTITION
MAY APPOINT SURVEYOR

RETURN OFWRIT

SHALL PROCEED TGPARTITION



RULE 767.

RULE 768.

RULE 769.

RULE 770.

RULE 771.

RULE 772.

RULE 773.

RULE 774.

RULE 775.

RULE 776.

RULE 777.

RULE 778.

RULE 779.

RULE 780.

RULE 781.

RULE 782.

RULE 783.

RULE 784.

RULE 785.

RULE 786.

MAY CAUSE SURVEY
SHALL DIVIDE REAL ESTATE
REPORT OFCOMMISSIONERS
PROPERTY INCAPABLE OPIVISION
OBJECTIONS TCREPORT
Section 5- Partition of Personal Property

PROCEDURE
VALUE ASCERTAINED
DECREE OF COUREXECUTED
PROPERTYSOLD

Section 6- Partition: Miscellaneous Provisions
CONSTRUCTION
PLEADING AND PRACTICE

COSTS
Section 7- Quo Warranto

JOINDER OFPARTIES
CITATION TO ISSUE
PROCEEDINGS AS IN CIVILCASES
REMEDY CUMULATIVE

Section 8- Trespass to Try Title
REQUISITES ORPETITION
THE POSSESSOR SHALL BBEFENDANT
MAY JOIN AS DEFENDANTSWHEN

WARRANTOR, ETC., MAY BE MADE APARTY



RULE 787.

RULE 788.

RULE 789.

RULE 790.

RULE 791.

RULE 792.

RULE 793.

RULE 794.

RULE 795.

RULE 796.

RULE 797.

RULE 798.

RULE 799.

RULE 800.

RULE 801.

RULE 802.

RULE 803.

RULE 804.

RULE 805.

RULE 806.

RULE 807.

RULE 808.

RULE 809.

LANDLORD MAY BECOME DEFENDANT
MAY FILE PLEA OFANOT GUILTY@ ONLY
PROOF UNDER SUCH PLEA

ANSWER TAKEN AS ADMITTING POSSESSION
MAY DEMAND ABSTRACT OF TITLE

TIME TO FILE ABSTRACT

ABSTRACT SHALL STATE, WHAT
AMENDED ABSTRACT

RULES IN OTHER CASES OBSERVED
SURVEYOR APPOINTED, ETC.

SURVEY UNNECESSARY, WHEN

COMMON SOURCE OF TITLE

JUDGMENT BY DEFAULT

PROOF EX PARTE

WHEN DEFENDANT CLAIMS PART ONLY
WHEN PLAINTIFF PROVES PART

MAY RECOVER A PART

THE JUDGMENT

DAMAGES

CLAIM FOR IMPROVEMENTS

JUDGMENT WHEN CLAIM FOR IMPROVEMENTS IS MADt
THESE RULES SHALL NOT GOVERN, WHEN

THESE RULES SHALL NOT GOVERN, WHEN



Section 9- Suits Against NonResidents
RULE 810. REQUISITES ORPLEADINGS

RULE 811. SERVICE BY PUBLICATION IN ACTIONS UNDER SECTION 17.00GJVIL
PRACTICE AND REMEDIESCODE

RULE812. NO JUDGMENT BYDEFAULT
RULE 813. SUIT TO EXTINGUISHLIEN

PART VIl - CLOSING RULES
RULE 814. EFFECTIVEDATE
RULE 815. SUBSTANTIVE RIGHTS UNAFFECTED
RULE 816. JURISDICTION AND VENUEUNAFFECTED
RULE 818. REFERENCE TO FORMER STATUTES
RULE 819. PROCEDURE CONTINUED
RULE 820. WORKERS COMPENSATION LAW
RULE 821. PRIOR COURT RULES REPEALED

RULE 822. TITLE



TEXAS RULES OF CIVIL PROCEDURE

PART | - GENERAL RULES

RULE 1. OBJECTIVE OF RULES

The proper objective of rules of civil procedure is to obtain a just, fair, equitable and impartial
adjudication of the rights of litigants under established principles of substantive law. To the end
that this objective may be attained with as great exijpedand dispatch and at the least expense
both to the litigants and to the state as may be practicable, these rules shall be given a liberal
construction.

RULE 2. SCOPE OF RULES

These rules shall govern the procedure in the justice, county, andtaistrits of the State of
Texasin all actionsof acivil naturewith suchexceptionasmaybehereinaftestated Whereany

statute in effect immediately prior to September 1, 1941, prescribed a rule of procéuluaeyn
guardianship, or estates of cgglents, or any other probate proceedings in the county court
differing from these Rules, and not included in the "List of Repealed Statutes,” such statute shall
apply;andwhereanystatutein effectimmediatelyprior to Septembet, 1941,andnotincludedin

the "List of Repealed Statutes," prescribed a rule of procedure in any special sgathdegding
differing from these rules, such statute shall apply. All statutes in effect immediately prior to
September 1, 1941, prescribing rules of procedn bond or recognizance forfeitures in criminal
cases are hereby continued in effect as rules of procedure governing such cases, but where such
statutegprescribedo rulesof proceduren suchcasestheserulesshallapply.All statutesn effect
immediately prior to September 1, 1941, prescribing rules of procedure in tax suits are hereby
continued in effect as rules of procedure governing such cases, but where suchpstasitribed

no rules of procedure in such cases, these rules shall apphdgaphowever, that Rule 117a

shall control with respect to citation in tauits.

RULE 3. CONSTRUCTION OF RULES
Unlessotherwiseexpresslyprovided,thepast, presendr futuretenseshalleachincludetheother;
the masculine, feminine, or neuter gender shall each include the other; and the sinquilaiabnd
number shall each include thther.

RULE 3a. LOCAL RULES

Each administrative judicial region, district court, county court, county court aataprobate
court, may make and amend local rules governing practice before such courts, provided:

(1) thatanyproposedule or amendmenshall not be inconsistenwith these



rules or with any rule of the administrative judicial region in which the court is
located,;

(2) no time period provided by these rules may be altered byridest

3) any proposed local rule or amendment shall not become effective until it is
submitted and appved by the Supreme Court béxas;

4) any proposed local rule or amendment shall not become effective until at least
thirty days after its publication in a manner reasonably calculated to bring it to the
attention of attorneys practicing before the courtaurts for which it isnade;

(5) all local rules or amendments adopted and approved in accordance herewith are
made available upon request to members ob#ng

(6) nolocalrule,order,or practiceof anycourt,otherthanlocal rulesandamendments
which fully comply with all requirementsf this Rule 3a, shall ever be applied to
determine the merits of amyatter.

Notes and Comments

Comment tdl990 change: To make Texas Rules of Civil Procedure timetalaledatory
and to preclude use of unpublished local rules or other "standing" dodéysal practices to
determine issues of substantiverit.

RULE 4. COMPUTATION OF TIME

In computinganyperiod oftime prescribedr allowedby theserules,by orderof court,or by any
applicable statute, the day of the act, event, or default after which the designated period of time
beginsto runis notto beincluded.Thelastdayof theperiodsocomputeds to beincluded,unless

it is a Saturday, Sunday, or legal holiday, inethévent the period runs until the end of the next
daywhichis nota SaturdaySundaypr legalholiday.SaturdaysSundaysandlegalholidaysshall

not be counted for any purpose in any time period of five days or less in these rules, except that
Saturdys, Sundays, and legal holidays shall be counted for purpose of theldgrperiods in

Rules 21 and 21a, extending other periods by three days when service is mmaile by

Notes and Comments

Comment t0o1990 change: Amended to omit counting Saturdays, Sundays and legal
holidays in all periods of less than five days with certain exceptions.

RULE 5. ENLARGEMENT OF TIME

When by these rules or by a notice given thereunder or by order of coaet enrequired or
allowed to be done at or within a specified time, the court for cause shown may, at any time in its
discretion (a) with or without motion or notice, order the period enlarged if application therefor
made before the expiration of theriod originally prescribed or as extended by a previous order;

or (b) uponmotionpermittheactto bedoneaftertheexpirationof thespecifiedperiodwheregood

causes shownfor the failure to act. The courtmay not enlargethe periodfor taking any action



under the rules relating to new trials except as stated in these rules. If any document is sent to the
proper clerk by firstlass United States mail in an envelope or wrapper properly addressed and
stampedandis depositedn themail on or beforethelastdayfor filing samethesamejf received

by the clerk not morethantendaystardily, shallbefiled by theclerkandbedeemed filedn time.

A legiblepostmarkaffixed by the United StatedPostalServiceshallbe primafacieevidenceof the

date ofmailing.

Notes and Comments

Commento 1990changeTo makethelastdatefor mailingunderRule5 coincidewith the

last date fofiling.
RULE 6. SUITS COMMENCED ON SUNDAY
No civil suit shall be commenced nor process issued or served on Sunday, except in cases of
injunction, attachment, garnishment, sequestration, or distress proceedings; provided that citation
by publication published on Sunday shall be valid.
RULE 7. MAY APPEAR BY ATTORNEY
Any partyto asuitmayappeaiandprosecuter defendhisrightstherein eitherin persoror by an
attorney of theourt.
RULE 8. ATTORNEY IN CHARGE

On the occasion of a party's first appearance through counsel, the attorneysighasge first
appears on the initial pleadings for any party shall be the attorney in charge, unless another
attorneyis specificallydesignatedherein.Thereafteruntil suchdesignations changedy written
notice to the court and all other parties in accordance with Rule 21a, said attorney in charge shall

be responsible for the suit as to such party. All communications from the court or other counsel
with respect to a suit shall be sent to the aéplincharge.

[RULE 8a. Suspended effective December 32003]

RULE 9. NUMBER OF COUNSEL HEARD

Not more than two counsel on each side shall be heard on any question or on the trial, except in
important cases, and upon special leave of the court.



RULE 10. WITHDRAWAL OF ATTORNEY

An attorney may withdraw from representing a party only updttem motion for good cause
shown. If another attorney is to be substituted as attorney for the party, the motion shall state: the
name, address, telephone number, telecopier number, if any, and State Bar afefiiastion
numberof the substituteattorney;thatthe partyapproveshe substitution;andthatthe withdrawal

is notsoughtfor delayonly. If anotherattorneyis notto besubstitutedasattorneyfor the party,the
motionshallstateithata copyof themotionhasbeendeliveredto the party;thatthe partyhasbeen
notifiedin writing of hisrightto objectto themotion;whetherthepartyconsent$o themotion;the

party's last known address and all pending settings and deadlines. If the motion is granted, the
withdrawing attorney shall immediately notify the party in writing of any additional settings or
deadlines of which the attorney has knowledge at thedintige withdrawal and has not already
notified the party. The Court may impose further conditions upon granting leave to withdraw.
Noticeor deliveryto a partyshallbe eithermadeto the partyin personor mailedto theparty'slast

known address by bottertified and regular first class mail. If the attorney in charge withdraws
and another attorney remains or becomes substituted, another attorney in charge must be
designated of record with notice to all other parties in accordance witl2 Raile

Notes aad Comments

Comment tal988 change: The amendment repeals the present rule and makes provision
for withdrawal of counsel, setting forth the requirements for withdrawal and withdrawal with
substitution of counsel. The amendment also carries forward theenegnts of amended Rule 8
regarding designation of attorney in charge.

Comment t01990 change: The amendment repeals the present rule and clarifies the
requirements for withdrawal.

RULE 11. AGREEMENTS TO BE IN WRITING
Unless otherwise provided in these rules, no agreement between attorneys or partiesaoyching
suitpendingwill beenforcedunlesst bein writing, signedandfiled with the papersaspartof the
record, or unless it be made in open court and entenedafd.

Notes and Comments
Comment t01988 change: The amendment makes it clear that Rule 11 is subject to

modification by any other Rule of Civil Procedure.

RULE 12. ATTORNEY TO SHOW AUTHOR ITY
A partyin asuitor proceedingpendingin acourtof this statemay,by swornwritten motionstating
thathebelieveghesuitor proceedings beingprosecuteadr defendedvithoutauthority,causethe

attorney to be cited to appear before the court and show his authority to act. The notice of the
motion shall be served upon the challenged attorney at least telmedlaesthe hearing on the



motion.At the hearingonthe motion,the burdenof proof shallbe uponthe challengedattorneyto

show sufficient authority to prosecute or defend the suit on behalf of the other party. Upon his
failure to show such authority, the court shall refuse to permit the attorney to appear in the cause,
and shi strike the pleadings if no person who is authorized to prosecute or defend appears. The
motionmaybeheardanddeterminedatanytime beforethe partieshaveannouncedeadyfor trial,

but the trial shall not be unnecessarily continued or delayed foetreng.

RULE 13. EFFECT OF SIGNING PLEADINGS, MOTIONS AND OTHER PAPERS;
SANCTIONS

The signatures of attorneys or parties constitute a certificate by them that they haveeread t
pleading, motion, or other paper; that to the best of their knowledge, information, and belief
formed after reasonable inquiry the instrument is not groundless and brought in bad faith or
groundless and brought for the purpose of harassment. Attorngartees who shall bring a
fictitious suit as an experiment to get an opinion of the court, or who shall file any fictitious
pleadingin acausdor suchapurposepr shallmakestatements pleadingwhichtheyknowto be
groundless and false, for therpose of securing a delay of the trial of the cause, shall be held
guilty of a contempt. If a pleading, motion or other paper is signed in violation of this rule, the
court,uponmotionor uponits owninitiative, afternoticeandhearing shallimposeanappropriate
sanctionavailableunderRule 215-2b, uponthe personwho signedit, arepresenteg@arty,or both.
Courtsshallpresumehatpleadingsmotions,andotherpapersarefiled in goodfaith. No sanctions

under this rule may be imposed egt for good cause, the particulars of which must be stated in
the sanction order. "Groundless" for purposes of this rule means no basis in law or fact and not
warranted by good faith argument for the extension, modification, or reversal of existing law. A
general denial does not constitute a violation of this rule. The amount requested for dkrasages
not constitute a violation of thrsile.

Notes and Comments
Comment t01990 change: To require notice and hearing before a court determines to
imposesanctionsto specifythatanysanctionmposedoeappropriateandto eliminatethe 90-day
"grace" period provided in the former version of thie.

RULE 14. AFFIDAVIT BY AGENT

Whenever it may be necessary or proper for any party to a civil suit or proceeding to make an
affidavit, it may be made by either the party or his agent or his agtorn

[RULE 14a. Repealed effective September 1986]

RULE 14b. RETURN OR OTHER DISPOSITION OF EXHIBITS

Theclerkof thecourtin whichtheexhibitsarefiled shallretainanddisposeof thesameasdirected



by the Supreme Court.

Supreme Court Order Relating to Retention and Disposition of Exhibits

In compliance with the provisions of Rule 14b, the Supreme Court hereby
directs that exhibits offered or admitted into evidence shall be retained and
disposed of § the clerk of the court in which the exhibits are filed upon the
following basis. This order shall apply only to: (1) those cases in which judgment
has been rendered on service of probggsublication and in which no motidar
new trial was filed witha two years after judgment was signed; and, (2) all other
cases in which judgment has been signed for one year and in which no appeal was
perfected or in which a perfected appeal was dismissed or concluded by a final
judgement as to all parties and theuessce of the appellate court's mandate such
that the case is no longer pending on appeal or in the trial court. The party who
of fered an exhibit may withdraw it from th
later of (1) a case becoming subject to tinder, or (2) the effective date of this
order. The clerk, unless otherwise directed by the court, may dispose of any
exhibits remaining after such tinperiod.

RULE 14c. DEPOSIT IN LIEU OF SURETY BOND

Wherevettheserulesprovidefor thefiling of asuetybond,the partymayin lieu of filing thebond

deposit cash or other negotiable obligation of the government of the United States of America or
any agency thereof, or with leave of court, deposit a negotiable obligation of any bank or savings
and loan association chartered by the government ditiited States of America or any state
thereofthatis insuredby thegovernmenbof the United Statesof Americaor anyagencythereof,in

the amount fixed for the surety bond, conditioned in the same manner as would be a surety bond
for the protection obther parties. Any interest thereon shall constitute a part defhesit.



TEXAS RULES OF CIVIL PROCEDURE

PART Il - RULES OF PRACTICE IN DISTRICT AND COUNTY COURTS

SECTION 1. GENERAL RULES
RULE 15. WRITS AND PROCESS

The style of all writs and process shall be "The State of Texas;" and unless otherwise specially
provided by law or these rules every such writ and process shall be directed to any sheriff or any
constable within the State of Texas, shall be made reteroalthe Monday next after expiration

of twenty days from the date of service thereof, and shall be dated and attested by the clerk with
the seal of the court impressed thereon; and the date of issuance shall be noted thereon.

RULE 16. SHALL ENDORSE ALL PROCESS

Every officer or authorized person shall endorse on all process and precepts coming to his hand
the day and hour on which he received them, the manner in which he executed thentjraed the
and place the process was served &adl sign the returnsfficially.

Notes and Comments

Comment t0o1988 change: Article 3926a, effective September 1, 1981, authorizes the
c o mmi s scourtof eachéosntytosetail r e a s daefartsdrvicénf processmileageis no
longer an authoread expense for servirmocess.

RULE 17. OFFICER TO EXECUTE PROCESS

Exceptwhereotherwiseexpresslyprovidedby law or theserules,theofficer receivinganyprocess
to beexecuteahallnotbeentitledin anycaseto demanchisfeefor executinghesamean advance
of such execution, but his fee shall be taxed and collected as other costsagethe

RULE 18. WHEN JUDGE DIES DURING TERMS, RESIGNS OR IS DISABLED

If the judge dies, resigns, or becomes unable to hold court during the session of court duly
convened for the term, and the time provided by law for the holding of said court lexpined,

such death, resignation, or inability on the part of the jutigé sot operate to adjourn said court

for the term, but such court shall be deemed to continue in seds@gsuccessor to such judge

shall qualify and assume office during the term, or if a judge be transferred to said district from
some other judiciatlistrict, he may continue to hold said court for the term provided, and all
motions undisposed of shall be heard and determined by him, and statements of facts and bills of
exception shall be approved by him. If the time for holding such court expi@e leefuccessor



shallqualify, andbeforeajudgecanbetransferredo saiddistrictfrom someotherjudicial district,

thenall motionspending,includingthosefor newtrial, shallstandascontinuedn forceuntil such
successonasqualifiedandassumeaffice, or ajudgehasbeentransferredo saiddistrictwho can

hold said court, and thereupon such judge shall have power to act thereon at the succeeding term,
or on an earlier day in vacation, on notice to all parties to the motion, and such orders shall have
the same effect as if rendered in term time. The fonallowing statement of facts and bills of
exception from such orders shall date from the time the motionlecaded.

RULE 18a. RECUSAL AND DISQUALIFICATION OF JUDGES

@ Motion; Form and ContentsA party in a case in any trial court other than a stayu
probate court or justice court may seek to recuse or disqualify a judge who is sittieag in
case by filing a motion with the clerk of the court in which the case is pending. The

motion:

(2) must beverified,;

(2) must assert one or more of the groundsdish Rulel8b;

3) must not be &sed solely on the judiess ruling in the case; and

(4)  must state with detail and particularity fattat:

are within the afiant=s persoral knowledge, except that facts may be staed
on information and belief if the basis for that belief is specificslyed;

would be admissible in evidencand

if proven, would be sufficient to justify recusaldsqualification.

® Time for FilingMotion.

(1) Motion to Recuse. A motion te@cuse:

W

must be filed as soon as practicable after the movant knows of the ground
stated in the motiorgnd

must not be filed after the tenth day before the date set for trial or other
hearing unless, before that day, thevard neither knew nor reasonably
should havé&nown:

0] that the judge whose recusal is sought would preside at the trial or
hearing;or

(i) that the ground stated in the motiexisted.
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@

©

®

(@)

Motion to Disqualify. A motionto disqualifyshouldbefiled assoonaspracticable
after the movant knows of the ground stated imtlo&on.

Response thotion.

(1)

(2)

By Another Party. Any other party in the case may, but need not, file a response
to the motion. Any response must be filed before the motibaasd.

By the Respondent Judge. The judge whose recusal or disqualification is sought
should not file a respoado themotion.

Service of Motion or Responsg party who files a motion or response must serve a copy
on every other party. The method of service must be the same as the method df filing.
possible.

Duty of theClerk.

(1)

(2)

Delivery of a Motion or Response. When a motion or response is filed, the clerk
of the court must immediately deliver a copy to the respondent judge and to the
presiding judge of the administrative judicial region in which the court is located

(Atheregional presiding judgel).

Delivery of Orderof Recusabr Referral. Whenarespondenjudgesignsandfiles
an order of recusal or referral, the clerk of the court must immediately deliver a
copy to the regional presidipgdge.

Duties of the Respondent Judge; Failure€Cmmply.

(1)

(2)

Responding to the Motion. Regardless of whether the motion complies véth thi
rule,therespondenudge,within threebusinesslaysafterthemotionis filed, must
either:

@ sign and file with the clerk an order of recusal or disqualificabon;

B sign and file with the clerk an order referring the motion to the regional
presidingjudge.

Restrictions on Furthekction.

() Motion Filed Before Evidence Offered at Trial. If a motion is filed before
evidencehasbeenofferedattrial, therespondenjudgemusttakeno further
action in the case until the motion has been decided, except for good cause
stated in writing or on theecord.

B Motion Filed After Evidence Offered at Trial. If a motion is filed after
evidence has been offered at trial, the respondent judgenoesed,



@

3)

subject to stay by the regional presiding judge.

Failure to Comply. If the respondent judge fails tanply with a duty imposed
by this rule, the movant may notify the regional presiglidge.

Duties of Regional Presidingudge.

(1)

(2)
3)

(4)

()

(6)

Motion. The regional presiding judge must rule on a referred motion or assign a
judgetorule. If apartyfiles amotionto recuseor disqualifytheregionalpresiding
judge, the regional presiding judge may still assign a judge to rule on the original,
referred motionAlternatively, the regional presiding judge may sign and file with
theclerkanorderreferringthesecondnotionto the ChiefJusticefor consideration.

Order. The ruling must be by writtemder.
Summary Denial foNoncompliance.

) Motion to Recuse. A motion to recuse that does not comply with this rule
may be denied without an oral hearing. The prdast state the nature of
the noncompliance. Even if the motion is amended to correct the stated
noncompliance, the motion will count for purposes of determivimether
a tertiary recusal motion has been filed under the Civil Practice and
Remedieode.

B Motion to Disqualify. A motion to disqualify may not be denied on the
ground that it was not filed or served in compliance withrifes.

Interim Orders. The regional presiding judge or judge assigned to decide the
motion may issue interim or ancillary orders in the pending case as justice may
require.

Discovery. Except by order of the regional presiding judge or the judge assigned
to decice the motion, a subpoena or discovery request may not issue to the
respondent judge and may be disregarded unless accompanieainethe

Hearing.

() Time. The motion must be heard as soon as practicable and may be heard
immediatelyafterit is referrecto theregionalpresidingudgeor anassigned
judge.

B Notice. Notice of the hearing must be given to all parties in the case.

(0 By TelephoneThe hearing may be conducted by telephone on the record.

Documentsubmittedoy facsimileor email,otherwiseadmisibleunderthe
rules of evidence, may lm®nsidered.



(7 Reassignment of Case if Motion Granted. If the motion is granted, the regional
presiding judge must transfer the case to another court or assign another judge to
thecase.

) SanctionsAfter notice and hearing, the judge who hears the motion may order the party
or attorneywhofiled the motion,or both,to paythereasonablattorneyfeesandexpenses
incurred by other parties if the judge determines that the metsn

(2) groundless antlled in bad faith or for the purpose of harassment,
(2) clearly brought for unnecessary delay and without sufficanse.

0 Chief Justice The Chief Justice of the Supreme Court of Texas may assign judges and
issue any orders permitted by this rule orspant tostatute.

0 AppellateReview.
(2) Order on Motion tdRecuse.

A Denying Motion. An order denying a motion to recuse may be reviewed
only for abuse of discretion on appeal from the fjndgment.

B Granting Motion.An order granting a motion to recuse is final and cannot
be reviewed by appeal, mandamusptbrerwise.

(2) Order on Motion to Disqualify. An order granting or denying a motion to
disqualifymaybereviewedby mandamusndmaybeappealedn accordancevith
otherlaw.

Notes and Comments

Comment t?2011 change: Rule 18a governs the procedure for recusingjoaliiging a
judgesittingin anytrial courtotherthanastatutoryprobatecourt,justicecourt,or municipalcourt.
Chapter 25 of the Government Code governs statutory probate courts, Rule 528 governs justice
courts, and Chapter 29 of the Government Code governs municipal courts. Under Rule 18a, a
judgeds rulings may not b e rdishualifyshe judge. Buavehéns f or
one of more sufficient other bases are raised, the judge hearing the motion may evitsdee
of rulings when considering whether to grant the motion. For purposes of this rule, the term
Arulingso i s mets rme gntd gted sersd amgaseme nt s or r ema

The amendments to Rule 18b are not intended to be substantive.

RULE 18b. GROUNDS FOR RECUSAL AND DISQUALIFICATION OF JUDGES



(@)

(b)

Grounds for DisqualificationA judge must disqualify in any proceadiinwhich:

@

@

G

the judge has served as a lawyer in the matter in controversy, or a lawyer with
whom the judge previously practiced law served during such association as a
lawyer concerning theatter;

the judge knows that, individually or as a fiduciahg judge has an interesttire
subject matter in controversyt

either of the parties may be related to the judge by affinity or consanguithity
the thirddegree.

Grounds for Recusah judge must recuse in any proceedingvimch:

@
@
S

@

©

©

©

the judyess impartiality might reasonably be questioned,;
the judge has a personal bias or prejudice concerning the subject mattartgr a

the judge has personal knowledge of disputed evidentiary facts concerning the
proceeding;

the judge or a lawyer with whom the judge previously practiced law has been a
material witness concerning tpeoceeding;

the judge participated as counsel, adviser, or material witness in the matter in
controversypr expresseanopinionconcerninghe meritsof it, while actingasan
attorney in governmeiservice;

thejudge knowsthatthe judye, individualy or as afiduciary, or thejudgess spouse

or minor child residing in the judges houshold, has a financial interest in the
subject matter in controversy or in a party to the proceeding, or any other interest
that could be substantially affected by the outcome gbtbeeeding;

the judge or the judgess spousepr a personwithin the third degree of relationship
to either of them, or the spouse of sugiesson:

(A) s a party to the proceeding or an officer, director, or trusteanftg;

(B) isknownbythejudgeto haveaninteresthatcouldbesubstantiallyaffected
by the outcome of the proceedimy;

(C) istothejudgesknowledgelik ely to beamateria witnessin theproceading.
the judge or the judgess spousepr a personwithin the first degree of relationship

to either of them, or the spouse of such a person, is acting as a lawyer in the
proceeding.



(c) Financial Interests A judgeshouldinform himselfor herselfaboutpersonabndfiduciary
financial interests, and make a reasonable effort to inform himself or herself about the
personal financial interests of his or her spouse and minor children residing in the
household.

(d) Terminology and Standardk this rule:
@ Aprocealingl includes pretrial, trial, or otherstages of liti gation;
@ the degree of relationship is calculated according to the civiyastem;

A Afiduciary@ includes such relationshipsas exeautor, administrator, trustee, and
guardian;

@ Afinancial interestl meansownershipof alegal or equitableinterest, however small,
or a relationship as director, adviser, or other active participant in the affairs of a
party, excepthat:

(A)  ownership in a mutual or common investment fund that holds securities is
not a Afinancial interest@ in such securities unlessthe judge participates in
the management of ttiend;

(B) an office in an educational, religious, charitable, fraternal, or civic
organization is not a Afinancial interestl in securities held by the
organization;

(C) theproprietaryinterestof a policyholderin amutualinsuranceeompany of
adepositolin amutualsavingsassociationgr asimilar proprietaryinterest,
is a Afinancial interesti in the organization only if the outcomeof the
proceeding could substantially affect the value ofnlterest;

(D)  ownrership of governmentsecurities is a Afinancial interesti in the issuer
only if theoutcomeof the proceedingouldsubstantiallyaffectthevalueof
thesecurities;

(E) aninterest as a taxpayer or utility ratepayer, or any similar interest, is not a
Afinancial interesti unlesshe outcomeof the proceeding could subsantially
affect the liability of the judge or a person related to him within the third
degree more than othgidges.

(e Waiving a Ground for Recusalhe parties to a proceeding may waive any ground for
recusal after it is fully disclosed on trexord.

® Discoveryand Divestiturelf a judge does not discover that the judge is recused under
subparagraph&)(6) or (b)(7)(B) until afterthe judgehasdevotedsubstantiatime to the



matter, the judge is not required to recuse himself or herself if the prdde person
related to the judge divests himself or herself of the interest that would otherwise require
recusal.

Notes and Comments

Commento 2011ChangeRule 18agovernsheprocedurdor recusingor disqualifyinga
judgesittingin anytrial courtotherthanastatutoryprobatecourt,justicecourt,or municipalcourt.
Chapter 25 of the Government Code governs statutory probate courts, Rule 528 governs justice
courts, and Chapter 29 of the Government Code governs municipal courts. UndeB&ude 1
judgess rulings may not be the solebasisfor amotionto recuseor disqualify thejudge. But when
oneor moresufficientotherbasesareraised thejudgehearingthe motionmay considerevidence
of rulings when considering whether to grant the motion. For purposes of this rule, the term
Arulingsi is not ment to encompassa judgess statements or remarks abouta case.

The amendments to Rule 18b are not intended to be substantive.

Comment 101 990 <change: The grounds for a judg
expanded from those in prior Rule 18b(2).

RULE 18c. RECORDING AND BROADCASTING OF COURT PROCEEDINGS

A trial coutt may permit broadcasting, televising, recording, or photographing of proceedings in
the courtroom only in the following circumstances:

(@) in accordance with guidelines promulgated by the Supreme Court for civil oases,

(b) when broadcasting, televising, redimg, or photographing will not unduly distract
participants or impair the dignity of the proceedings and the parties have consented, and
consent to being depicted or recorded is obtained from each witness whose testimony will
be broadcast, televised, ginotographedyr

(c) the broadcasting, televising, recording, or photographing of investiture, or ceremonial
proceedings.

Notes and Comments
Commento 1990changeNewrule. To providefor guidelinedor broadcastingelevising,
recording, and photographing coprbceedings.
RULE 19. NON-ADJOURNMENT OF TERM
Every term of court shall commence and convene by operation of law at the time fixed by statute

withoutanyact,order,or formal openingby ajudgeor otherofficial thereof,andshallcontinueto
be open at all times until and including the last dayefterm unless sooner adjourrsdthe



judge thereof.

RULE 20. MINUTES READ AND SIGNED

On the last day of the session, the minutes shall be read, corrected and signed in open court by the
judge. Each special judge shall sign the minutes df puaceedings as were had by him.

@

®)

©

@

©

®

RULE 21. FILING AND SERVING PLEADINGS AND MOTIONS

Filing and Service Required. Every pleading, plea, motion, or application to thdazourt

an order, whether in the form of a motion, plea, or other form of request, unless presented
during a hearing or trial, must be filed with the clerk of the courtrinng, must state the
groundgtherefor,mustsetforth therelief or ordersoughtandatthe sametime atruecopy

must be served on all other parties, and must be noted dondket.

Service of Notice of Hearing. An application to the court for an order and notice of any
hearing thereon, not presented during a hearing or trial, must be served upon all other
parties not less than three days before the time specified for the hearass, othlerwise
provided by these rules or shortened bycibart.

Multiple Parties. If there is more than one other party represented by different attorneys,
one copy of each pleading must be served on each attorclegrge.

Certificate of Service. Theparty or attorney of record, must certify to the court
compliance with this rule in writing over signature on the filed pleading, plea, motion, or
application.

Additional Copies. After one copy is served on a party, that party may obtain another
copyof thesamepleadingupontenderingeasonabl@aymentfor copyinganddelivering.

Electronic Filing.

@ Requirement. Except in juvenile cases under Title 3 of the Family Code and
truancycasesinderTitle 3A of the Family Code,attorneyanustelectronicallyfile
documents in courts where electronic filing has been mandated. Attorneys
practicing in courts where electronic filing is available but not mandated and
unrepresented parties may electronically file documents, but it reeuated.

@ Email Address. The email address of an attorney or unrepresented party who
electronically files a document must be included ordtimiment.

€)) Mechanism. Electronic filing must be done through the electronic filing manager
established by the Office of Couktdministration and an electronic filing service
provider certified by the Office of Couftdministration.



@
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(S)

Exceptions.
(A)  Wills are not required to be fileglectronically.
(B)  The following documents must not be fileléctronically:
() documents fild under seal or presented to the court in canaeic;

(i) documents to which access is otherwise restricted by law or court
order.

(C)  Forgoodcauseacourtmaypermitapartyto file otherdocumentsn paper
form in a particulacase.

Timely Filing. Unless a document must be filed by a certain time of day, a
document is considered timely filed if it is electronically filed at any time before
midnight (in the court's time zone) on the filing deadline. An electronically filed
document igdeemed filed when transmitted to the filing party's electronic filing

service providerexcept:

(A) if a document is transmitted on a Saturday, Sunday, or legal holiday, it is
deemediled onthenextdaythatis nota SaturdaySundaypr legalholiday;
and

(B) if a document requires a motion and an order allowing its filing, the
document is deemed filed on the date that the motigrarged.

Technical Failurelf a document is untimely due to a technical failure or a system
outage, the filing party may seekpaopriate relief from the court. If the missed
deadline is one imposed by these rules, the filing party must be given a reasonable
extension of time to complete thikgng.

Electronic Signatures. A document that is electronically served, filed, or issued
by a court or clerk is considered signed if the docunmehides:

(A) a'/s/"and name typed in the space where the signature would otherwise
appear, unless the document is notarized or sworn;

(B) an electronic image or scanned image ofiheature.
Format. An electronically filed documemtust:
(A)  be in textsearchable portable document forfRDF);

(B)  be directly converted to PDF rather than scanngmhssible;



(©)  not be lockedand

(D)  otherwise comply with the Technology Standards set by the Judicial
Committee on Information Technology and approved by the Supreme
Court.

© Paper Copies. Unlessqred by local rule, a party need not file a paper copy of
an electronically filedlocument.

(20) Electronic Notices From the Court. The clerk may send notices, orders, or other
communications about the case to the party electronically. A court seal may be
electronic.

(1)) Non-Conforming Documents. The clerk may not refuse to file a document that
fails to conform with this ruleBut the clerk may identify the error to be corrected
andstatea deadlinefor the partyto resubmitthedocumentn a conformingformat.

(12  Original Wills. When a party electronically files an application to probate a
document as an original will, the original will must be filed with the clerk within
three business days after the application is filed.

(@3) Official Record. The clerk may designate an electronically filed document or a
scanned paper document as the official court record. The clerk is not required to
keep both paper and electronic versions of the same document unless otherwise
required by locafule. But the clerk must retain an original will filed for probate
in a numbered filéolder.

Notes and Comments

Comment t®2013 Change: Rule 21 is revised to incorporate rules for electronic filing, in
accordancwvith theSupremeCourt'sorder- Misc. DocketNo. 12-9206,amendedby Misc. Docket
Nos. 139092 and 13164- mandating electronic filing in civil cases beginning on January 1,
2014. The mandate will be implemented according to the schedule in the order and will be
completed by July 1, 2016. &hrevisions reflect the fact that the mandate will only apply to a
subset of Texas courts until trdste.

Commento 1990changeTo requirefiling andserviceof all pleadingsandmotionsonall
parties and to consolidate notice and service Rules 24Andz3.
RULE 21a. METHODS OF SERVICE
@ Methods of Service. Every notice required by these rules, and every pleading, plea,

motion,or otherform of requestequiredto beservedunderRule21, otherthanthecitation
to beserveduponthefiling of acausenf actionandexceptasotherwiseexpresslyprovided
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in these rules, may be served by delivering a copy to the party to be served, or the party's
duly authorized agent or attorney of record in the manner specified below:

@

@

Documents Filed Electronically. A document filed electronically under Rule 21
must be served electronically through the electronic filing manager if the email
address of the party or attorney to be served is on file with the electronic filing
manager. If he email address of the party or attorney to be served is not on file
with the electronic filing manager, the document may be served on that party or
attorney under subparagraf#).

Documents Not Filed Electronically. A document not filed electroniaally be
served in person, by mail, by commercial delivery service, by fax, by email, or by
such other manner as the court in its discretion diregt.

When Complete.

@ Service by mail or commercial delivery service shall be complete upon deposit of
the doaiment, postpaid and properly addressed, in the mail or with a commercial
deliveryservice.

@ Serviceby fax is completeon receipt.Servicecompletedafter5:00p.m.localtime
of the recipient shall be deemed served on the follodaygy

A Electronic servie is complete on transmission of the document to the serving

party's electronic filing service provider. The electronic filing manager will send
confirmation of service to the serviparty.

Time for Action After Service. Whenever a party has the righs oequired to do some
act within a prescribed period after the service of a notice or other paper upon hima and

notice or paper is served upon him by mail, three days shall be adtelpi@scribed
period.

Who May Serve. Notice may be served byaaty to the suit, an attorney of record, a

sheriff or constable, or by any other person competegstiy.

Proofof Service.Thepartyor attorneyof recordshallcertify to the courtcompliancewith
thisrulein writing oversignatureandonthefiled instrumentA certificateby apartyor an
attorneyof record,or the returrof the officer, or the affidavit of anyotherpersonshowing
serviceof anoticeshallbe primafacieevidenceof thefact of service Nothinghereinshall

preclude any party from offering proof that the document was not received, or, if service

wasby mail, thatthedocumentvasnotreceivedwithin threedaysfrom thedatethatit was

deposited in the mail, and upon so finding, the court may extend the time for taking the

action required of such party or grant such other relief as it destns

Procedures Cumulative. These provisions are cumulative of all other methods of service

prescribed by thegeles.



Notes and Comments

Comment t@2013 Change: Rule 21a is revised to incorporate rules for electronic service
in accordance with the Supreme Court's ordelisc. Docket No. 1209206, amended by Misc.
DocketNo0s.13-9092and13-9164- mandatingelectronidiling in civil casedeginningonJanuary
1, 2014.

Comment t01990 change: To allow for service by current delivery means and
technologies.

RULE 21b. SANCTIONS FOR FAILURE TO SERVE OR DELIVER COPY OF
PLEADINGS AND MOT IONS

If anypartyfails to serveonor deliverto the otherpartiesa copyof anypleading plea,motion,or

other application to the court for an order in accordance with Rules 21 and 21a, the court may in
its discretion, after notice and hearing, impose an appropriate sanction available under Rule 215
2b.

Notes and Comments
Comment tal990 change: New rule. Repealed provisions of Rule 73, to the extent same
are to remain operative, are moved to this new Rule 21b to provide sanctions for the failure to

serve any filed documents on all parties.

[RULE 21c. Repealed effective Setember 1,1986]

RULE 21c. PRIVACY PROTECTION FOR FILED DOCUMENTS.
(@) Sensitive Data Defined. Sensitive data conists

@ a driver's license number, passport number, social security number, tax
identification number, or similar governmeassued personaidentification
number;

(2)  abankaccounnumbercreditcardnumberor otherfinancialaccouninumber;and

3 a birth date, a home address, and the name of any person who was a minor when
the underlying suit wafiled.

(b) Filing of Documents Containing Sensitive Data Prohibited. Unless the inclusion of
sensitive data is specifically required by a statute, court rule, or administrative regulation,
an electronic or paper document, except for wills and documents filed uraler se
containingsensitivedatamaynotbefiled with acourtunlesghe sensitivedatais redacted.



(c) Redaction of Sensitive Data; Retention Requirement. Sensitive data must be redacted by
usingtheletter"X" in placeof eachomitteddigit or characteor by removingthe sensitive
data in a manner indicating that the data has been redacted. The filing party must retain
anunredactedersionof thefiled documenturingthependencyf thecaseandanyrelated
appellate proceedings filed withéix months of the date the judgmensigned.

(d) Notice to Clerk. If a document must contain sensitive data, the filing party must notify
the clerkby:

@ designating the document as containing sensitive data when the document is
electronically filed;or

2 if the document is not electronically filed, by including, on the uppertafid
side of the first page, the phrase: "NOTICE: THIS DOCUMENT CONTAINS
SENSITIVEDATA."
(e) Non-Conforming Documents. The clerk may not refuse to file a document that contains
sensilve data in violation of this ruleBut the clerk may identify the error to be corrected
and state a deadline for the party to resubmit a redacted, sulzkiituteent.

U] Restriction on Remote Access. Documents that contain sensitive data in violation of this
rule must not be posted on timernet.

Notes and Comments
Comment td2013 Change: Rule 21c is added to provide privacy protection for documents
filed in civil cases.
SECTION 2. INSTITUTION OF SUIT
RULE 22. COMMENCED BY PETITION
A civil suit in the district or county court shall be commenced by a petitionifiléte office of
the clerk.
RULE 23. SUITS TO BE NUMBERED CONSECUTIVELY

It shall be the duty of the clerk to designate the suits by regular consecutive numbers, called file
numbers, and he shall mark on each paper in every case the file number akéhe ca



RULE 24. DUTY OF CLERK

When a petition is filed with the clerk he shall indorse thereon the file number, the day on which
it was filed and the time of filing, and sign his name officially thereto.

RULE 25. CLERK'S FILE DOCKET

Each clerk shall keep a file docket which shall show in convenient form the number of the suit,
thenamef theattorneysthe namef the partiesto the suit, andthe naturethereof,and,in brief

form, the officer's return on the process, and all subsequent proceedings had in the case with the
datesthereof.

RULE 26. CLERK'S COURT DOCKET

Each clerk shall also keep a court docket in a permanent record that shall include the number of
thecaseandthenamesof the parties thenamef theattorneysthe natureof theaction,thepleas,
the motions, and the ruling of the courtnaade.

RULE 27. ORDER OF CASES

The cases shall be placed on the docket as they are filed.

SECTION 3. PARTIES TO SUITS
RULE 28. SUITS IN ASSUMED NAME

Any partnership, unincorporated association, private corporation, or individual doing business
under an assumed name may sue or be isuésipartnership, assumed or common name for the
purpose of enforcing for or against it a substantive right, but on a motion by any party or on the
court's own motion the true name may be substituted.

RULE 29. SUIT ON CLAIM AGAINST DISSOLVED CORPORATION

Whennoreceiverhasbeenappointedor acorporatiorwhich hasdissolved suitmaybeinstituted

on any claim against said corporation as though the same had not been dissolved, and service of
process may be tdined on the president, directors, general manager, trustee, assignee, or other
person in charge of the affairs of the corporation at the time it was dissolved, and judgment may
be rendered as though the corporation had not dissalved.



RULE 30. PARTIES TO SUITS

Assignors, endorsers and other parties not primarily liable upon any instruments named in the
chapterof the BusinessandCommerceCode,dealingwith commerciapapermaybejointly sued
with their principal obligors, or may be sualbne in the cases provided for digntute.

RULE 31. SURETY NOT TO BE SUED ALONE

No suretyshallbe suedunlesshis principalis joinedwith him, or unlessajudgmenthaspreviously
been rendered against his principal, except in cases otherwise primridedhe law and these
rules.

RULE 32. MAY HAVE QUESTION OF SURETYSHIP TRIED

When any suit is brought against two or more defendants upon any contract, any one or more of
the defendants being surety for the other, the surety may cause the question of suretyship to be
tried and determined upon the issue made for the parties defendhe trial of the cause, or at
anytime beforeor afterthetrial or at asubsequent ternsuchproceedingshallnotdelaythe suit

of theplaintiff.

RULE 33. SUITS BY OR AGAINST COUNTIES

Suits by or against a county or incorporated city, townlzge shall be in its corporate name.

RULE 34. AGAINST SHERIFF, ETC.

Wheneveia sheriff, constablepr a deputyor eitherhasbeensuedfor damagegor anyactdonein

hisofficial characterandhastakenanindemnifyingbondfor theactsuponwhichthesuitis based,

he may make the principal and surety on such bond parties defendant in such suit, and the cause
may be continued to obtain service on spatfties.

RULE 35. ON OFFICIAL BONDS

In suits brought by the State or any county, citdependent school district, irrigation district, or
other political subdivision of the State, against any officer who has held an office for more than
oneterm,or againstanydepositorywhich hasbeensuchdepositoryfor morethanoneterm,or has

given more than one official bond, the sureties on each and all such bonds may be joined as
defendante thesamesuitwheneveitt is difficult to determinevhenthedefaultsuedfor occurred

and which set of sureties on such bonds is liable therefor.



RULE 36. DIFFERENT OFFICIALS AND BONDSMEN

In suitsby the Stateupontheofficial bondof a Stateofficer, anysubordinatefficer who hasgiven

bond, payable either to the State or such superior officer, to cover all or part of the default sued
for, togethemith the suretieson his official bond,maybejoinedasdefendantsvith suchsuperior

officer andhis bondsmerwheneveiit is allegedin the petitionthatboth of suchofficersareliable

for the money suefibr.

RULE 37. ADDITIONAL PARTIES

Before a case is called for trial, additional parties necessary or proper parties to the suit, may be
broughtin, eitherby the plaintiff or thedefendantuponsuchtermsasthecourtmayprescribeput
not at a time nor in a manner to unreasonably dékayrial of thecase.

RULE 38. THIRD -PARTY PRACTICE

@ When Defendant May Bring in Third Party. At any time after commencement of the
action a defending party, as a thpdrty plaintiff, may cause a citation and petition to be
served upon a person noparty to the action who is or may be liable to him or to the
plaintiff for all or partof theplaintiff's claim againshim. Thethird-partyplaintiff neednot
obtain leave to make the service if he files the thady petition not later than thir30)
days after he serves his original answer. Otherwise, he must obtain leave on motion upon
notice to all parties to the action. The person served, hereimafted the thireparty
defendant, shall make his defenses to the 4bandly plaintiff's claim under the rules
applicable to the defendant, and his counterclaims against thep#niyd plaintiff and
crossclaims against other thirdarty defendants asqvided in Rule 97. The thirgarty
defendant may assert against the plaintiff any defenses which thealhiydplaintiff has
to the plaintiff's claim. The thirparty defendant may also assert any claim against the
plaintiff arising out of the transaot or occurrence that is the subject matter of the
plaintiff's claim against the thirgarty plaintiff. The plaintiff may assert any claagainst
the thirdparty defendant arising out of the transaction or occurrence that is the subject
matterof the plaintiff's claim againsthethird-partyplaintiff, andthethird-partydefendant
thereuporshallasserhis defensesindhis counterclaimandcrossclaims.Any partymay
move to strike the thirparty claim, or for its severance or separate trial. A tpandy
defendant may proceed under this rule against any person not a party to the action who is
or who may be liable to him or to the thiparty plaintiff for all or part of the claim made
in the action against the thighrtydefendant.

(9)] When Plaintiff May Bring in Third Party. When a counterclaim is asserted against a
plaintiff, hemaycauseathird partyto be broughtin undercircumstancewhich underthis
rule would entitle a defendant to do.

© This rule shall not be applied, in tort cases, so as to permit the joinder of a liability or
indemnity insurance company, unless such company is by stattwatoact liable to the
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person injured or damaged.

Thisrule shallnotbeappliedsoasto violateanyvenuestatute asvenuewould existabsent
this rule.

RULE 39. JOINDER OF PERSONS NEEDED FOR JUSTADJUDICATION

Persons to Be Joined If FeasibleA person who is subject to service of process shall be
joined as a party in the actidn

@ in his absence complete relief cannot be accorded among those alreadyqgparties,

2 he claims an interest relating to the subject of the action and is so situatée tha
disposition of the action in his absemay

() as a practical matter impair or impede his ability to protect that intarest

(i) leave any of the persons already parties subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent obligations by reason
of his claimed interest. If he has not been so joined, the court shall order
that he be made a party. ¥ Bhould join as a plaintiff but refuses to do so,
he may be made a defendant, or, in a proper case, an involplaiatiff.

Determination by Court Whenever Joinder Not Feasiblelf a person as described in
subdivision (a)(1(2) hereof cannot be madgarty, the court shall determine whether in
equityandgoodconsciencéheactionshouldproceecamonghepartiesbeforeit, or should

be dismissed, the absent person being thus regarded as indispensable. The factors to be
considered by the court include: first, to what extent a judgment rendered in the person's
absence might be prejudicial to him or those already parties; sehergktent to which,

by protective provisions in the judgment, by the shaping of relief, or other measures, the
prejudice can be lessened or avoided; third, whether a judgment renrdérecperson’s
absencavill beadequatefourth, whetherthe plaintiff will havean adequateemedyif the

action is dismissed faronjoinder.

Pleading Reasons for NonjoinderA pleading asserting a claim for relief shall state the
namesif knownto thepleaderpf anypersonsasdescribedn subdivision(a)(1)}(2) hereof
who are not joined, and the reasons why they arpimetd.

Exception of Class ActionsThis rule is subject to the provisions of Rd&

RULE 40. PERMISSIVE JOINDER OF PARTIES

Permissive Joinder.All persons may join in one action as plaintiffs if they assert any
right to relief jointly, severallyor in thealternativein respecbf or arisingout of thesame



®)

transaction, occurrence, or series of transactions or occurrences and iéstgroofiaw

or fact common to all of them will arise in the action. All persons may be joined in one
actionasdefendantd#f thereis assertecgainsthemjointly, severallyorin thealternative

any right to relief in respect of or arising out of the same transaction, occurrence, or series
of transactions or occurrences and if any question of law or fact common to all of them
will arise in the action. A plaintiff or defendant need bhet interested in obtaining or
defending against all the relief demanded. Judgment may be given for one or more of the
plaintiffs according to their respective rights to relief, and against one or more defendants
according to their respectiViabilities.

Separate Trials. The court may make such orders as will prevent a party from being
embarrassedielayedpr putto expensdy theinclusionof apartyagainsivhomheasserts
noclaimandwho assertso claimagainshim, andmayorderseparatérials or makeother
orders to prevent delay prejudice.

RULE 41. MISJOINDER OR NON-JOINDER OF PARTIES

Misjoinderof partiesis notgroundfor dismissabf anaction.Partiesnaybedroppedor added pr

suits filed separately may be consolidated, or actions which have been improperly joined may be
severedndeachgroundof recoveryimproperlyjoinedmaybedocketedasaseparatsuitbetween

the same parties, by order of the court on motion of any party or on its own initiative at any stage
of the action, before the time of submission to the jury or to the court if trial is without a jury, on
such terms as are just. Any claim againgady may be severed and proceeded séftarately.

@
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RULE 42. CLASS ACTIONS

Prerequisites to a Class ActionOne or more members of a class may sue or be sued as
representative parties on behalf of all oifly

(1) the class is so numerous that joinderlbfrembers ismpracticable,
(2)  there are questions of law or fact common tocthss,

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the classnd

(4) therepresentativpartieswill fairly andadequatelprotecttheinterestof theclass.

Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, aratiition:

Q) the prosecution of separate actions by or against individual memlikes of
class would create a risk



()

(3)

(A)

(B)

inconsistenbr varying adjudicationsvith respecto individual memberof
the class which would establish incompatible standards of conduct for the
party opposing the class:,

adjudications with respect to individual members of the class which would
asapracticalmatterbedispositiveof theinterestf theothermembersiot
partiesto theadjudicationor substantiallympair or impedetheir ability to
protect their interestsyr

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole;

the questions of law dact common to the members of the class predomavae

any questions affecting only individual members, and a class action is superior to
other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to thessuiesnclude:

(A)

(B)

©)

(D)

the interest of members of the class in individually controlling the
prosecution or defense of separatéons;

the extent and nature of any litigation concerning the controversy already
commenced by or against members ofdlass;

thedesirabilityor undesirabilityof concentratinghelitigation of theclaims
in the particulaforum;

thedifficulties likely to beencountereth themanagementf a classaction

© Determination by Order Whether to Certify a Class Action; Notice andMembership
in Class.

(1)

(A)

®)

©

(3)

When a person sues or is sued as a representative of a class, tiheusburt
-- at an early practicable timedetermine by order whether to certify the
action as a class action.

An ordercertifying a classactionmustdefinethe classandtheclassclaims,
issues, or defenses, and must appoint class counsel under Rgile 42

An order under Rule 42 (c)(1) may be altered or amended before final
judgment. The court may order the naming of additional parties in order to
insure the adequacy oépresentatio.

An order granting or denying certification under Rule 42(b)(3) rstase:

0] the elements of each claim or defense asserted pighdings;



(i) any issues of law or fact common to the classnbers;
(i)  any issues of law or fact affecting only individual clasambers;

(iv)  theissueghatwill betheobjectof mostof theeffortsof thelitigants
and thecourt;

(V) other available methods of adjudication that exist for the
controversy,

(vi)  why the issues common tilee members of the class do or do not
predominate over individugsues;

(vii)  why a class action is or is not superior to other available methods
for the fair and efficient adjudication of the controveiay

(viii) if a class is certified, how the class claims and any issues affecting
only individual members, raised by the claims or defenses asserted
in the pleadings, will be tried in a manageable, time efficient
manner.

(2 (A) For any class certified under Rule 42@)(r (2), the court may direct
appropriate notice to the clagsor any class certified under Rule 42(b)(3),
the court must direct to class members the best notice practicablehender
circumstances including individual notice to all members who can be
identified through reasonable effort. The notice must concisely and clearly
state in plain, easily understolahguage:

() the nature of thaction;
(i) the definition of the class certified;
(i)  the class claims, issues,dBfenses;

(iv)  that a class member may enter an appearance through cotmsel if
member salesires;

(v) that the court will exclude from the class any member ighoests
exclusion statingwhenandhowmembersnayelectto beexcluded;
and

(vi)  the binding effect of a classgdgment on class members uridale
42 (c)(3).

(3)  Thejudgmentin anactionmaintainedasa classactionundersubdivisiongb)(1) or



@

©

(b)(2),whetheror notfavorableto theclass shallincludeanddescribehosewhom

the court finds to be members of the class. The judgment in an action maintained
as a class action under subdivision (b)(4), whether or not favorable to the class,
shall include and specify or describe those to whom the notice provided in

subdivision(c)(2) was directed, and who have not requested exclusion, and whom
the court finds to be members of tlass.

Actions Conducted Partially as Class Actions; Multiple Classes an&ubclasses.
When appropriate

(1)

(@)

an action may be brought or maintained akascaction with respect to particular
issues, or

a class may be divided into subclasses and each subclass treated as a thess, and
provisions of this rule shall then be construed and apptiedrdingly.

Settlement, Dismissal or Compromise.

(1)

(@)

(3)

(4)

(A)  Thecourt must approve any settlement, dismissal, or compromise of the
claims, issues, or defenses of a certitiass.

(3)] Notice of the material terms of the proposed settlement, dismissal or
compromise, together with an explanation of when and how the members
may elect to be excluded from the class, shall be given to all members in
such manner as the coditects.

(©)  The cout may approve a settlement, dismissal, or compromise that would
bind class members only after a hearing and on finding that the settlement,
dismissal, or compromise is fair, reasonable,adwhuate.

The parties seeking approval of a settlement, dismissal, or compromis&uteler
42(e)(1) must file a statement identifying any agreement made in connection with
the proposed settlement, dismissalc@mpromise.

In anactionpreviouslycertifiedasaclassactionunderRule42(b)(3),thecourtmay
notapprovea settlementnlesst affordsa newopportunityto requesexclusionto
individual class members who had an earlier opportunity to request exclusion but
did not do so.

(A)  Any class member may adgt to a proposed settlement, dismissal, or
compromise that requires court approval under RR{e)(1)(A).

(B) An objection made under Rule 42(e)(4)(A) may be withdrawn only with the
court's approval.(f) Discovery. Unnamed members of a class action are not
to be considered as parties for purposes of discovery.



(9)

ClassCounsel.

1)

)

Appointing ClasCounsel.

(A)

(B)

©)

Unless a statute provides otherwise, a court that certifies a class must
appoint classounsel.

An attorney appointed to serve as class counsel must fairly and adequately
represent the interests of ttiass.

In appointing clas counsel, theourt

0 must consider: the work counsel has done in identifying or
investigating potential claims in the actiengounsel's experience
in handlingclassactionsothercomplexlitigation, andclaimsof the
type asserted in the actiengcounsel's knowledge of the applicable
law; and- the resources counsel will commit to representing the
class;

() may consider any other matter pertinent to counsel's abiliajrtp
and adequately represent the interests ofltss;

() may direct potentiallass counsel to provide information on any
subject pertinent to the appointment and to propose terms for
attorney fees and nontaxable coatsj

) may make further orders in connection with dppointment.

AppointmentProcedure.

A)

(B)

©

The court may designate interim counsel to act on behalf of the putative
class before determining whether to certify the action as aattes.

Whenthereis oneapplicantfor appointmenasclasscounselthecourtmay
appoint that applicant only ifhe applicant is adequate under Rule
42(g)(1)(B)and(C). If morethanoneadequatapplicantseeksappointment
asclasscounselthe courtmustappointtheapplicantor applicantdestable

to represent the interests of ttlass.

Theorderappointingclasscounseimayincludeprovisionsabouttheaward

of attorney fees or nontaxable costs under Rule 42(h) and (i).(h) Procedure
for determining Attorney Fees Award. In an action certifeda class
action,thecourtmayawardattorneyfeesin accordancevith subdivision(i)

and nontaxable costs authorized by law or by agreement of the parties as
follows:



()

0]

@)

@

(©)

Motion for Award of Attorney Fees. A claim for an award of
attorneyfeesand nontaxablecostsmustbe madeby motion,subject
totheprovisionsof thissubdivisionatatime setby thecourt.Notice

of themotionmustbeservedon all partiesand,for motionsby class
counsel, directed to class members in a reasonzdueer.

Objections to Motion. A class member, or a party from whom
payment is sought, may object to thetion.

Hearing and Findings. The court must hold a hearing in open court
and must find thedcts and state its conclusions of law on the
motion. The court must state its findings and conclusiomsiting

or orally on theecord.

Attorney's FeesAward.

1)

e

In awarding attorney fees, the court must first determine a lodestar figure by
multiplying thenumberof hoursreasonablyvorkedtimesareasonabl@ourly rate.
Theattorneyfeesawardmustbein therangeof 25%to 400%o0f thelodestarfigure.

In making hese determinations, the court must consider the factors specified in
Rule 1.04(b), Tex. Disciplinary R. Pr&Zonduct.

If any portion of the benefits recovered for the class are in the form of coupons or
other noncash common benefits, the attorney feesded in the action must bre
cash and noncash amounts in the same proportion as the recoverycfasshe

Effective Date.Rule 42(i) applies only in actions filed after Septemb&0D3.

Notes and Comments

Comment t02003 amendment: The second paragraph of subdivision (a) regarding
derivativesuitshasbeendeletechecausd is redundanof Article 5.140f theBusinessCorporation
Act, which sets forth detailed procedures for derivasiviés.

Comment td2003 amendment: Subparagraph (b)(3) is omitted as unnecessary.

Comment t@2003 amendment: The requirement that certification be decided "at an early
practicable time" is a change from the previous Texas rule 42 (c)(1) and federal rule 23 (c)(1),
which requred the trial court to decide the certification issue "as soon as practicable after the
commencement of [the suit]." The amended language is not intended to permit undue delay or
permit excessive discovery unrelated to certification, but is designeddarage good practices

in makingcertificationdecisionnly afterreceivingtheinformationnecessaryo decidewhether
certification should be granted or denied and how to define the class if certificagrantisd.



RULE 43. INTERPLEADER

Persons having claims against the plaintiff may be joined as defendants and requiezdi¢ad
whentheir claimsaresuchthatthe plaintiff is or maybeexposedo double omultiple liability. It

is not ground for objection to the joinder that the claims of the several claimants or the titles on
whichtheir claimsdependio not havea commonorigin or arenotidenticalbutareadverseo and
independendf oneanotherpr thatthe plaintiff aversthatheis notliablein wholeor in partto any

or all of the claimants. A defendant exposed to similar liability may obtain such interpleader by
way of crossclaim or counterclaimThe provisionsof this rule supplemenanddo notin anyway

limit the joinder of parties permitted in any otheles

RULE 44. MAY APPEAR BY NEXT FRIEND

Minors, lunatics, idiots, or persons non compos mentis who have no legal guardian may sue and
be represented by "next friend" under the following rules:

@ Suchnextfriendshallhavethesamerightsconcerninguchsuitsasguardian$ave,
but shall give security for costs, or affidavits in lieu thereof, wkenired.

() Such next friend or his attorney of record may with the approval of the court
compromise suits and agree to judgments, and such grdgmagreements and
compromiseswhenapprovedy thecourt,shallbeforeverbindingandconclusive
upon the party plaintiff in sucéuit.

SECTION 4. PLEADING
A. General
RULE 45. DEFINITION AND SYSTEM
Pleadings in the district and county courts shall

@ be by petition andnswer;

(b) consistof astatemenin plainandconcisdanguagef theplaintiff's causeof action
or the defendant's grounds of defense. That an allegation be evidentiary or be of
legalconclusiorshallnotbegrounddor objectionwhenfair noticeto the opponent

is given by the allegations as a whaad

(©) contain any other matter which may feguired by any law or rule authorizing or
regulating any particular action defense.

Pleadingghatarenotfiled electronicallymustbein writing, on papemeasuringapproximatelyd
2 inchesby 11inchesandsignedby thepartyor hisattorney.Theuseof recycledpaperis strongly



encouraged.
All pleadings shall be construed so as to do substantial justice.
Notes and Comments

Comment tdl990 change: To provide for filing of pleadings having either original or
copies of signatures and verifications including documents telephonically transferred.

RULE 46. PETITION AND ANSWER; EACH ONE INSTRUMENT OF WRITING
The original petition, first supplemental petition, second supplemental petition, and every other,
shall each be contained in one instrument of writing, and so with the original answer and each of
the supplemental answers.

RULE 47. CLAIMS FOR RELIEF

An original pleadingwhich setsforth aclaimfor relief, whetheranoriginal petition,counterclaim,
crossclaim, or third party claim, shatontain

€)) a short statement of the cause of action sufficient to give fair notice of themlaived;
(b) a statement that the damages sought are within the jurisdictional limitscoiuttip
(c) except in suits governed by the Family Code, a statement that theqety

(1)  only monetary relief of $100,000 or less, including damages of any kind,
penalties, costs, expenses,-pu@gment interest, and attorney fees;

2 monetary relief of $100,000 or less and manetary reliefpr

(3)  monetary relief over $100,000 buttmoore than $200,000y

(4)  monetary relief over $200,000 but not more than $1,000¢800;

(5)  monetary relief over $1,000,00énd
(d) a demand for judgment for all the other relief to which the party deems heansid#d.
Relief in the alternative or of several different types may be demanded; provided, further, that
upon special exception the court shall require the pleader to asuexsito specify the maximum

amountclaimed. A party thatfallsto comgy with (c) may notconduct discowery until the party=s
pleading is amended tmmply.



Notes and Comments

Comment td2013 change: Rule 47 is amended to require a more specific statement of the
relief sought by a party. The amendment requires parties to plead into or out of the expedited
actions process governed by Rule 169, added to implement section 22.6D4le) Texas
Government Code. Except in a suit governed by the Family Code, the Property Code, the Tax
Code, or Chapter 74 of the Civil Practice & Remedies Code, a suit in which the original petition
containghestatemenin paragraplic)(1)is governedy theexpeditedactiongprocessThefurther
specificity in paragraphs (c)&») is to provide information regarding the nature of cases filed
and daes not affect a party=-s subgantiverights.

RULE 48. ALTERNATIVE CLAIMS FOR RELIEF

A partymaysetforth two or morestatementsf a claim or defensealternativelyor hypothetically,

either in one count or defense or in separate counts or defenses. When two or more stagements
made in the alternative amhe of them if made independently would be sufficient, the pleading
is not made insufficient by the insufficiency of one or more of the alternative statements. A party
mayalsostateasmanyseparatelaimsor defensesshehasregardlessf consistencyandwhether

based upon legal or equitable groundbath.

RULE 49. WHERE SEVERAL COUNTS

Where there are several counts in the petition, and entire damages are given, the verdict or
judgment, as the case may be, shall be good, notwithstanding one or more of such counts may be
defective.

RULE 50. PARAGRAPHS, SEPARATE STATEMENTS

All averments of claim or defense shall be made in numbered paragraphs, the contents of each of
which shall be limited as far as practicable to a statement of a single set of circumstances; and a
paragraph may be referred to by number in all succeedirgliptgs, so long as the pleading
containing such paragraph has not been superseded by an amendment as provided by Rule 65.
Eachclaim foundedupona separatéransactioror occurrencendeachdefenseotherthandenials
shallbestatedn aseparateountor defensavheneverseparatiofiacilitatestheclearpresentation

of the matters sédorth.

RULE 51. JOINDER OF CLAIMS AND REMEDIES

@ Joinder of Claims. The plaintiff in his petition or in a reply setting forth a counterclaim
andthedefendantn ananswersettingforth acounterclainmayjoin eitherasindependent
or as alternateclaims as many claims eitherlegal or equitableor both as he may have



against an opposing party. There may be a like joinder of claims when there are multiple
partiesif therequirementsf Rules39,40,and43 aresatisfied.Theremaybealike joinder

of cross claims or thirgharty claims if the requirements Riules 38 an®7, respectively,
aresatisfied.

(0) Joinder of RemediesWhenever a claim is one heretofore cognizable only after another
claim hasbeenprosecutedio a conclusionthetwo claimsmaybejoinedin asingleaction;
butthecourtshallgrantreliefin thatactiononly in accordancevith therelativesubstantive
rights of the parties. This rule shall not be applied in tort cases so as to permit the joinder
of aliability orindemnityinsurance&eompanyunlesssuchcompanyis by statuteor contract
directly liable to the person injured damaged.

RULE 52. ALLEGING A CORPORATION
An allegationthata corporations incorporatedhallbetakenastrue,unlesdeniedby theaffidavit
of the adverse party, his agent or attorney, whether sagboration is a public or private
corporation and however created.
RULE 53. SPECIAL ACT OR LAW
A pleading founded wholly or in part on any private or special act or law of this State or of the
Republicof Texasneedonly recitethetitle thereof thedateof its approval andsetoutin substance
so much of such act or laws as may be pertinent to the cause of actefarwme.
RULE 54. CONDITIONS PRECEDENT
In pleading the performance or occurrence of conditions precedent, it shall be sufficient to aver
generally that all conditions @cedent have been performed or have occurred. When such
performances or occurrences have been so plead, the party so pleading same shall be required to
prove only such of them as are specifically denied by the opposite party.
RULE 55. JUDGMENT
In pleadng a judgment or decision of a domestic or foreign court, judicial or -gudisial
tribunal, or of a board or officer, it shall be sufficient to aver the judgment or decision without
setting forth matter showing jurisdiction to render it.

RULE 56. SPECIAL DAMAGE

When items of special damage are claimed, they shall be specifically stated.



RULE 57. SIGNING OF PLEADINGS

Every pleading of a party represented by an attorney shall be signed by at least one attorney of
recordin hisindividualnamewith his StateBar of Texasdentificationnumber addresstelephone
number, email address, and if available, fax number. A party not represented by an attorney shall
sign his pleadings, state his address, telephone number, email address, and, if available, fax
number.

Notes and Comments

Commento 1990changeTo supplyattorneytelecopielinformationwith otheridentifying
information on pleadings. Documents telephonically transferred are permitted to be filed under
changes in Ruld5.

RULE 58. ADOPTION BY REFERENCE

Statements in a pleading may be adoptedefigrence in a different part of the same pleading or
in another pleading or in any motion, so long as the pleading containing such statements has not
been superseded by an amendment as provided by Rule 65.

RULE 59. EXHIBITS AND PLEADING

Notes, accoust bonds, mortgages, records, and all other written instruments, constituting, in
whole or in part, the claim sued on, or the matter set up in defense, may be made a part of the
pleadings by copies thereof, or the originals, being attached or filed anckdefo as such, or by
copyingthesamedn thebodyof thepleadingn aid andexplanatiorof theallegationsn thepetition

or answemadein referencdo saidinstrumentandshallbedeemed partthereoffor all purposes.

Such pleadings shall not be deemed defective because of the lack of any allegations which can be
suppliedfrom saidexhibit. No otherinstrumenbf writing shallbe madeanexhibitin thepleading.

RULE 60. INTERVENOR'S PLEADINGS

Any party may intervene by filing a pleading, subject to being stricken out by the court for
sufficient cause on the motion of any party.

Notes and Comments
Comment t01990 change: Rules 21 and 21a control notice and service of pleadings of

intervenors.

RULE 61. TRIAL: INTERVENORS: RULES APPLY TO ALL PARTIES



These rules of pleading shall apply equally, so far as it may be practicable to intearehtos
parties, when more than one, who may plead separately.

RULE 62. AMENDMENT DEFINED

Theobjectof anamendmentascontradistinguishedrom a supplementagpetitionor answerjs to

add something to, or withdraw something from, that which has been previously pleaded so as to
perfect that which is or may be deficient, or to correct that which has been incorrectly stated by
the party making the amendment, or to plead new mattetjaddito that formerly pleaded by

the amending party, which constitutes an additional claim or defense permissiblstib. the

RULE 63. AMENDMENTS AND RESPONSIVE PLEADINGS

Parties may amend their pleadings, respond to pleadings on file of othes, gdetisuggestions

of death and make representative parties, and file such other pleas as they may desire by filing
suchpleaswith theclerkatsuchtime asnotto operateasasurpriseio theoppositeparty;provided,

that any pleadings, responses or pleas offered for filing within seven days of the date of trial or
thereafter, or after such time as may be ordered by the judge under Rule 166, shall be filed only
after leave of the judge is obtained, which k@hall be granted by the judge unless there is a
showing that such filing will operate as a surprise to the oppuesite.

Notes and Comments

Comment to1990 change: To require that all trial pleadings of all parties, except those
permitted by Rule 6&e on file at least seven days before trial unless leave of court permits later
filing.

RULE 64. AMENDED INSTRUMENT

The party amending shall point out the instrument amended, as "original petition," or "plaintiff's

first supplementabetition,” or as"original answer, or "defendant'dirst supplementahnswer'or

other instrument file by the party and shall amend by filing a substitute therefor, entire and
completen itself, indorsed'amendedriginal petition,” or "amendedirst supplementabetition”

or "amended original answer," or "amended first supplemental answer," accordingly as said
instruments of pleading adesignated.

RULE 65. SUBSTITUTED INSTRUMENT TAKES PLACE OF ORIGINAL

Unless the substituted instrument shall be set aside on exceptions, the instrument for which it is
substituted shall no longer be regarded as a part of the pleading in the record of the cause, unless
some error of the court in deciding upon the necesditth® amendment, or otherwise in
superseding it, be complained of, and exception be taken to the action of the court, or unless it be



necessary to look to the superseded pleading upon a question of limitation.

RULE 66. TRIAL AMENDMENT

If evidence is objected to at the trial on the ground that it is not within the issues made by the
pleading, or if during the trial any defect, fault or omission in a pleading, either of form or
substance, is called to the attention of the court, the court noay thié pleadings to be amended

and shall do so freely when the presentation of the merits of the action will be subserved thereby
and the objecting party fails to satisfy the court that the allowance of such amendment would
prejudice him in maintaining hiaction or defense upon the merits. The court may grant a
postponement to enable the objecting party to meet such evidence.

RULE 67. AMENDMENTS TO CONFORM TO ISSUES
TRIED WITHOUT OBJECTION

Whenissuesotraisedby the pleadingsaretried by expressor implied consenbf thepartiesthey

shall be treated in all respects as if they had been raised in the pleadings. In such case such
amendmenof the pleadings asnaybenecessaryo causehemto conformto theevidenceandto

raise these issues may be made by leave of court upon motion of any party at any time up to the
submissiorof thecaseto the Courtor jury, butfailure soto amendshallnot affecttheresultof the

trial of these issues; provided that written pleadjngefore the time of submission, shall be
necessary to the submission of questions, as is provided in Rules Z¥7/®@and

RULE 68. COURT MAY ORDER REPLEADER

The court, when deemed necessary in any case, may order a repleader on the part of one or both
of the parties, in order to make their pleadings substantially conform to the rules.

RULE 69. SUPPLEMENTAL PETITION OR ANSWER

Each supplemental petition or samer, made by either party, shall be a response to the last
preceding pleading by the other party, and shall not repeat allegations formerly pleaded further
than is necessary as an introduction to that which is stated in the pleading then being drawn up.
Thesenstrumentsto wit, theoriginal petitionandits severasupplementsandtheoriginalanswer

and its several supplements, shall respectively, constitute separate and distinct parts of the
pleadings of each party; and the position and identity, by number and name, wittotekement

of each instrument, shall be preserved throughout tlaeliplgs of eitheparty.

RULE 70. PLEADING: SURPRISE: COST

When either a supplemental or amended pleading is of such character and is presented at such time



as to take the opposite party by surprise, the court may charge the continuanceaok#)ef
grantedto the partycausinghesurprisef theotherpartysatisfactorilyshowsthatheis notready

for trial because of the allowance of the filing of such supplemental or amended pleadihg, and
court may, in such event, in its discretion require the party filing such pleading to pay to the
surprisedpartytheamountof reasonableostsandexpensemcurredby the otherpartyasaresult

of the continuance, including attorney fees, or malkd sther order with respect thereto as may
bejust.

RULE 71. MISNOMER OF PLEADING

Whena partyhasmistakenlydesignateé@nypleaor pleadingthecourt,if justicesorequiresshall

treat the plea or pleading as if it had been properly designated. Pleadings shall be docketed as
originally designated and shall remain identified as designated, unless the court orders
redesignationUponcourtorderfiled with theclerk, theclerk shallmodify thedocketandall other

clerk records to reflecedesignation.

[RULE 72. Repealed effective September 1990]

[RULE 73. Repealed effective September 1, 1990]

RULE 74. FILING WITH THE COURT DEFINED

Thefiling of pleadingsptherpapersard exhibitsasrequiredby theserulesshallbe madeby filing

them with the clerk of the court, except that the judge may permit the papers to be filed with him,
in which event he shall note thereon the filing date and time and forthwith transmit them to the
office of theclerk.

RULE 75. FILED PLEADINGS; WIT HDRAWAL

All filed pleadings shall remain at all times in the clerk’s office or in the court or in custtiay of
clerk, except that the court may by order entered on the minutes allow a filed pleading to be
withdrawn for a limited time whenever necessany,leaving a certified copy on file. The party
withdrawing such pleading shall pay the costs of such order and cestifpgd

RULE 75a. FILING EXHIBITS: COURT REPORTER TO FILE WITH CLERK

The court reporter or stenographer shall file with the clerk of the court all exhibits which were
admittedin evidenceor tenderednbill of exceptiorduringthe courseof anyhearing proceeding,
or trial.



RULE 75b. FILED EXHIBITS: WITHDRAWAL

All filed exhibits admitted in evidence or tendered on bill of exception shall, until returned or
otherwise disposed of as authorized by Rule 14b, remain at all times in the clerk's office or in the
court or in the custody of éhclerk except as follows:

@

©

Thecourtmayby orderenterebntheminutesallow afiled exhibitto bewithdrawn

by any party only upon such party's leaving on file a certified, photo, or other
reproduced copy of such exhibit. The party withdrawing sucib#dhall pay the
costs of such order amopy.

Thecourtreporteror stenographesf thecourtconductinghehearing proceedings,

or trial in which exhibitsareadmittedor offeredin evidenceshallhavetheright to
withdraw filed exhibits, upon giving the clerk proper receipt therefor, whenever
necessary for the court reporter or stenographer to transmit such original exhibits
to anappellatecourtunderthe provisionsof Rule379or to otherwisedischargehe

duties imposed by law upon said court reportestenographer.

RULE 76. MAY INSPECT PAPERS

Each attorney at law practicing in any court shall be allowed at all reasonable times to inspect the
papers and records relating to any suit or other matter irhvilgienay be interested.

RULE 76a. SEALING COURT RECORDS

1 Standard for Sealing Court Records.Court records may not be removed from court
files except as permitted by statute or rule. No court order or opinion issued in the
adjudication of a case may be sealed. Other court records, as defined in this rule, are
presumed to be open to the generallipidnd may be sealed only upon a showing of all
of thefollowing:

@ a specific, serious and substantial interest which cleatlyeighs:
(1)  this presumption obpenness;
(2)  any probable adverse effect that sealing will have upon the general public

health orsdety;

(b) nolessrestrictivemeanghansealingrecordswill adequatelyandeffectivelyprotect

the specific interestsserted.
2 Court Records. For purposes of this rule, court recordeans:
@ all documentf any naturefiled in connectionwith any matterbeforeany civil



court, except:

Q) documents filed with a court in camera, solely for the purpose of obtaining
a ruling on the discoverability of sudocuments;

(2) documents in court files to which access is otherwise restrictizavbhy

3 documents filed in an action originally arising untler FamilyCode.

(b) settlement agreements not filed of record, excluding all reference to any monetary
considerationthatseekto restrictdisclosureof informationconcerningnatterghat
have a probable adverse effect upon the general public healtliety, a the
administration of public office, or the operationgaivernment.

(©) discovery, not filed of record, concerning matters that have a probable adverse
effect upon the general public health or safety, or the administration of public
office, or theoperationof governmentexceptdiscoveryin case®originally initiated
to preserve bona fide trade secrets or other intangible projogty.

Notice. Court records may be sealed only upon a party's written motion, which shall be
opento publicinspection.The movantshall posta public noticeat the placewherenotices

for meetings of county governmental bodies are required to be posted, stating: that a
hearing will be held in open court on a motion to seal court records in the specific case;
that any person may intervene and be heard concerning the sealing of court records; the
specifictime andplaceof the hearingthe styleandnumberof thecasea brief but specific
description of both the nature of the case and the records which are sought to be sealed;
andtheidentity of the movant.Immediatelyafterpostingsuchnotice ,the movantshallfile

averified copyof the postednhoticewith the clerk of the courtin which the caseis pending

and with the Clerk of the Supreme Courfleias.

Hearing. A hearing, open to the public, on a motion to seal court records shall ba held
open court as soon as practicable, but not less than fourteen days after the motion is filed
and notice is posted. Any party may participate in the hearingpiddres mayntervene

as a matter of right for the limited purpose of participating in the proceedings, upon
paymenbf thefeerequiredfor filing apleain intervention.The courtmayinspectrecords

in camera when necessary. The court may determine a motion rel@atsegnling or
unsealing court records in accordance with the procedures prescribed iy ®ale

Temporary SealingOrder. A temporarysealingordermayissueuponmotionandnotice

to anypartieswho haveansweredn the casepursuanto Rules21 and2lauponashowing

of compelling need from specific facts shown by affidavit or by verified petition that
immediate and irreparable injury will result to a specific interest of the applicant before
noticecanbe postedanda hearingheldasotherwiseprovidedherein. Thetemporaryorder

shall set the time for the hearing required by paragraph 4 and shall direct that the movant
immediatelygive the public notice requiredby paragraph3. The court may modify or



withdrawanytemporaryorderuponmotionby anypartyor intervenor noticeto theparties,

and hearing conducted as soon as practicable. Issuance of a temporary order shall not
reducein anyway the burdenof proof of a partyrequestingsealingat the hearingrequired

by paragrapH.

6. Order on Motion to SealCourt Records. A motionrelatingto sealingor unsealingcourt
records shall be decided by written order, open to the public, which shall state: the style
and number of the case; the specific reasons falifg and concluding whether the
showing required by paragraph 1 has been made; the specific portions of court records
which are to be sealed; and the time period for which the sealed portions of the court
recordsareto besealedTheordershallnotbeincludedin anyjudgmentor otherorderbut
shall be a separate document in the case; however, the failure to comply with this
requirement shall not affect itggpealability.

7. Continuing Jurisdiction. Any person may intervene as a matter of right at any time
before or after judgment to seal arseal court records. A court that issues a sealidgr
retains continuing jurisdiction to enforce, alter, or vacate that order. An order sealing or
unsealingcourtrecordsshallnotbereconsideredn motionof anypartyor intervenorwho
had actual notie of the hearing preceding issuance of the order, without first showing
changed circumstances materially affecting the order. Such circumstances need not be
related to the case in which the order was issued. However, the burden of making the
showing requied by paragraph 1 shall always be on the party seeking teeseals.

8. Appeal. Any order (or portion of an order or judgment) relating to sealing or unsealing
courtrecordsshallbedeemedo beseveredrom the caseandafinal judgmentwhich may
be appealed by any party or intervenor who participated in the hearing preceding issuance
of such order. The appellate court may abate the appeal and order the trial court to direct
that further public notice be given, or to hold further hearingspanake additional
findings.

9. Application. Access to documents in court files not defined as court records by this rule
remains governed by existing law. This rule does not apply to any court records sealed in
an action in which a final judgment has beetemd before its effective date. This rule
applies to cases already pending on its effective date only with rtegard
(@  all court records filed or exchanged after the effeciate;

(b) any motion to alter or vacate an order restricting access to courdseissued
before the effectiveate.

Notes and Comments

Commento 1990changeNewruleto establistguidelinedor sealingcertaincourtrecords
in compliance with Government Code2.010.



RULE 77. LOST RECORDS AND PAPERS

When any papers or records are lost or destroyed during the pendency of a suit, the parties may,
with the approval of the judge, agree in writing on a brief statement of the matters contained
therein; or either party may supply such lost records or paptatows:

a After three days' notice to the adverse party or his attorney, make written sworn
motion before the court stating the loss or destruction of such record or papers,
accompanied by certified copies of the originals if obtainable, or by sulastanti
copiesthereof.

b. If, upon hearing, the court be satisfied that they are substantial copies of the
original, an order shall be made substituting such copies or brief statement for the
originals.

C. Such substituted copies or brief statement shall be filed with the clerkitatana

part of the cause, and have the force and effect afripmals.

SECTION 4. PLEADING
B. Pleadings of Plaintiff

RULE 78. PETITION: ORIGINAL AND SUPPLEMENTAL; INDORSEMENT

The pleading of plaintiff shall consist of an original petition, and such supplemental petitions as
may be necessary in the course of pleading by the parties to the suit. The original petition and the
supplemental petitions shall be indorsed, so as to #giwrespective positions in the process of
pleading, as "original petition," "plaintiff's first supplemental petition," "plaintiff's second
supplemental petition,"” and so on, to be successively numbered, named, and indorsed.

RULE 78a. CASE INFORMATION SHEET (Repealed12.11.2018)

RULE 79. THE PETITION
The petition shall state the names of the parties and their residences, if known, together with the
contents prescribed in Rule 47 above.
RULE 80. PLAINTIFF'S SUPPLEMENTAL PETITION
The plaintiff's supplemental petitions may contain special exceptions, general denials, and the

allegations of new matter not before alleged by him, in reply to those which have been alleged by
the defendant.



RULE 81. DEFENSIVE MATTERS

Whenthe defendantetsup a counterclaim, the plaintiff maypleadtheretounderrulesprescribed

for pleadings of defensive matter by the defendant, so far as applicable. Whenever the defendant
is required to plead any matter of defenmder oath, the plaintiff shall be required to plead such
matters under oath when relied onHap.

RULE 82. SPECIAL DEFENSES

The plaintiff need not deny any special matter of defense pleaded by the defendant, but the same
shall be regarded as denwaaless expressly admitted.

SECTION 4. PLEADING
C. Pleadings of Defendant
RULE 83. ANSWER; ORIGINAL AND SUPPLEMENTAL; INDORSEMENT

The answer of defendant shall consist of an original answer, and such supplemental answers as
may be necessary, in the course of pleading by the parties to the suit. The original answer and the
supplemental answers shall be indorsed, so as to show g@ctee positions in the process of
pleading, as "original answer,"” "defendant's first supplemental answer," "defendant's second
supplemental answer," and so on, to be successively numbered, named and indorsed.

RULE 84. ANSWER MAY INCLUDE SEVERAL MATTERS

Thedefendantn his answemaypleadasmanyseveraimatterswhetherof law or fact,ashemay

think necessary for his defense, and which may be pertinent to the cause, and such matters shall
be heard in such order amy be directed by the court, special appearance and motion to transfer
venue, and the practice thereunder being excéyaexdrom.

RULE 85. ORIGINAL ANSWER; CONTENTS

The original answer may consist of motions to transfer venue, pleas to the junisdictio
abatementyr anyotherdilatory pleas;of specialexceptionspf generaddenial,andanydefensey

way of avoidance or estoppel, and it may present a-aaigm, which to that extent will place
defendant in the attitude of a plaintiff. Matters in avoidance and estoppel may be stated together,
or in several special pleas, each presenting a distafense, and numbered so as to admit of
separate issues to be formedtioam.



RULE 86. MOTION TO TRANSFER VENUE

Time to File. An objection to improper venue is waived if not made by written motion
filed prior to or concurrently with any otheteg, pleading or motion except a special
appearance motion provided for in Rule 120a. A written consent of the parties to transfer
thecaseto anothercountymaybefiled with the clerk of the courtatanytime. A motionto
transfer venue because an impdurtrial cannot be had in the county where the action is
pending is governed by the provisions of R2B&.

How to File. The motion objecting to improper venue may be contained in a separate
instrument filed concurrently with or prior to the filing of the movant's first responsive
pleading or the motion may be combined with other objections and defenses and included
in the novant's first responsiy@eading.

Requisites of Motion. The motion, and any amendments to it, shall state that the action
should be transferred to another specified county of proper beTaese:

@ The county where the action is pending is not a proper coamty;

(b) Mandatory venue of the action in another cousitgrescribed by one or more
specific statutory provisions which shall be clearly designatetlarated.

The motion shall state the legal and factual basis for the transfer of the action and request
transfer of the action and request transfer of thi@mto a specific county of mandatory

or proper venue. Verification of the motion is not required. The motion may be
accompanied by supporting affidavits as provided in Rule 87.

Response and ReplyExcept as provided in paragraph 3(a) of Rule 87, a nssptathe
motion to transfer is not required. Verification of a response issgoired.

Service.A copyof anyinstrumenfiled pursuanto Rule 86 shallbe servedn accordance
with Rule21a.

RULE 87. DETERMINATION OF MOTION TO TRANSFER

Consideration of Motion. The determination of a motion to transfer venue shall be made
promptly by the court and such determination must be made in a reasonable time prior to
commencement of the trial on the merits. The movant has the duty to requésgaoset

the motion to transfer. Except on leave of court each party is entitled to at least 45 days
notice of a hearing on the motionttansfer.

Exceptonleaveof court,anyresponser opposingaffidavitsshallbefiled atleast30 days
prior to the learing of the motion to transfer. The movant is not required to file a reply to
theresponsédut anyreply andany additionalaffidavits supportingthe motionto transfer
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must, except on leave of court, be filed not later than 7 days prior hednag date.

Burden of EstablishingVenue.

@

©

©

Proof.

@

In General. A party who seeks to maintain venue of the action in a particular
county in reliance upon Section 15.001 (General Rule), Sections 1850017
(Mandatory Venue), Sections 15.6B3.040 (Permissive Venue), @ections
15.061 and 15.062 (Multiple Gtas), Civil Practice and Remedies Code, has the
burden to make proof, as provided in paragraph 3 of this rule, that venue is
maintainablen thecountyof suit. A partywho seekgo transfervenueof theaction

to another specified county under Sectior00%.(General Rule), Sectiobs.01%

15.017 (Mandatory Venue), Sections 1540%1040 (Permissive Venue), or
Sections 15.061 and 15.062 (Multiple Claims), Civil Practice and Remedies Code,
has the burden to make proof, as provided in paragraph 3 of ldishat venue is
maintainablen thecountyto whichtransfers sought A partywhoseekgo transfer
venueof theactionto anotherspecifiedcountyunderSectionsl5.01215.017 Civil
Practice and Remedies Code on the basis that a mandatory venue provision is
applicable and controlling has the burden to make proof, as provided in paragraph
3 of this rule, that venue is maintainable in the county to which transfer is sought
by virtue of one or more mandatory veraxeeptions.

Cause of Action.It shall not be necessary for a claimant to prove the merits of a
causeof action,butthe existenceof a causeof action,whenpleadedroperly,shall
betakenasestablishedsallegedby the pleadingsWhenthedefendanspecifically
denies the venue allegations, the claimant is required, by prima facie proof as
providedin paragrapl3 of thisrule,to supportsuchpleadinghatthecauseof action

taken as established by the pleadings, or a part of such cause of action, accrued in
thecountyof suit. If adefendanseekdransferto acountywherethecauseof action

or a part thereof accrued, it shall be sufficient for the defendant to thiatd a
causeof actionexists thenthecauseof actionor partthereofaccruedn thespecific

county to which transfer is sought, and such allegation shall not constitute an
admission that a cause of action in fact exists. But the defendant shall be required
to supporthis pleadingby primafacieproofasprovidedin paragrapl8 of thisrule,

that, if a cause of action exists, it or a part thereof accrued in the county to which
transfer issought.

Other Rules. A motion to transfer venue based on the written consent of the
partiesshallbedeterminedn accordancevith Rule255.A motionto transfervenue

on the basis that an impatrtial trial cannot be had in the courts where the action is
pending shall be determined in accordance with Rules 258%hd

Affidavits and Attachments. All venue facts, when properly pleaded, shall be
taken as true unless specifically denied by the adverse party. When a venue fact is
specifically denied, the party pleading the venue fact must make primgfaoie



of thatvenuefact; provided,however thatno partyshalleverberequiredfor venue
purposes to support prima facie proof the existence of a cause of action or part
thereof, and at the hearing the pleadings of the parties shall be taken as conclusive
on the issues of existence ofause of action. Prima facie proof is made when the
venuefactsareproperlypleadedandanaffidavit, andanyduly provedattachments

to theaffidavit, arefiled fully andspecificallysettingforth thefactssupportingsuch
pleading. Affidavits shall be made on personal knowledge, shall set forth specific
facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent ttestify.

(0)] The Hearing. The court shall determine the motion tartsfer venue on the basis
of the pleadings, any stipulations made by and between the parties and such
affidavits and attachments as may be filed by the parties in accordance with the
preceding subdivision of this paragraph 3 or of R@e

© If a claimanthas adequately pleaded and made prima facie proof that venue is
proper in the county of suit as provided in subdivision (a) of paragraph 3, then the
cause shall not be transferred but shall be retained in the county of suit, unless the
motion to transfers based on the grounds that an impartial trial cannot be had in
the county where the action is pending as provided in Rule22%r on an
established ground of mandatory venue. A ground of mandatory venue is
established when the party relying upon a dadory exception to the general rule
makes prima facie proof as provided in subdivision (a) of paragraph 3 ailthis

(o)} In the event that the parties shall fail to make prima facie proof that the county of
suit or the specific county to which transfes@ught is a county of proper venue,
then the court may direct the parties to make fugpheof.

No Jury. All venue challenges shall be determined by the court without the ajdrgf a

Motion for Rehearing. If venue has been sustained as against émta transfer, or if

an action has been transferred to a proper county in response to a motion to transfer, then
no further motions to transfer shall be considered regardless of whether the movant was a
partyto theprior proceeding®r wasaddedasa party subsequertb thevenueproceedings,

unless the motion to transfer is based on the grounds that an impartial trial cannot be had
under Rules 25259 or on the ground of mandatory venue, provided that such claim was
not available to the other movantrapvants.

Partiesvhoareaddedsubsequentlyo anactionandareprecludedy thisRulefrom having
a motion to transfer considered may raise the propriety of venue on appeal, provided that
the party has timely filed a motion tiansfer.

There shall be no interlocutory appeatsi suchdetermination.

Notes and Comments



Comment tal990 change: To clarify that no proof of any kind is required of any party to
establish any element of a cause of action or part thereof; proof is restricted to place, if any, and
the pleathgs establish all other elements and may not be controverted for venue purposes as to
the existence of a cause of action or part thereof.

RULE 88. DISCOVERY AND VENUE

Discovery shall not be abated or otherwise affected by pendency of a motion to transfer venue.
Issuing process for witnesses and taking depositions shall not constitute a waiver of a motion to
transfer venue, but depositions taken in such case may bmm@adence in any subsequent suit
between the same parties concerning the same subject matter in like manner as if taken in such
subsequent suit. Deposition transcripts, responses to requests for admission, answers to
interrogatorieandotherdiscoveryproductscontaininginformationrelevantto a determinatiorof

proper venue may be considered by the court in making the venue determination when they are
attached to, or incorporated by reference in, an affidavit of a party, a withness or an attorney who
has knowledge of suctliscovery.

RULE 89. TRANSFERRED IF MOTION IS SUSTAINED

If a motion to transfer venue is sustained, the cause shall not be dismissed, but the court shall
transfer said cause to the proper court; and the costs incurred prior to the time such suit is filed in
thecourtto whichsaidcausas transferredghallbetaxedagainstheplaintiff. Theclerk shallmake

up a transcript of all the orders made in said cause, certifying thereto officially under the seal of
the court, and send it with the original papers in the cause to the clerk of the court to which the
vente has been changderovided, however, if the cause be severable as to parties defendant and
shall be ordered transferred as to one or more defendants but not as to all, the clerk, instead of
sendingheoriginal papersshallmakecertifiedcopiesof suchfiled papersasdirectedby thecourt

and forward the same to the clerk of the court to which the venue has been changed. After the
causehasbeentransferredasaboveprovidedfor theclerk of thecourtto whichthecausehasbeen
transferredshallmail notificationto the plaintiff or his attorneythattransferof the causenasbeen
completed, that the filing fee in the proper court is due and payable within thirty days from the
mailing of suchnotification,andthatthe casemaybedismissedf thefiling feeis nottimely paid;

andif suchfiling feeis timely paid,thecausewill besubjectto trial attheexpirationof thirty days

after the mailing of notification to the parties or their attorneys by the clerk that the papers have
been filed in the court to which the cause has been transferred; and if the filing fee iehot tim
paid, any court of the transferee county to which the case might have been assignedpwwon its
motion or the motion of a party, may dismiss the cause without prejudice to the refgmgef

RULE 90. WAIVER OF DEFECTS IN PLEADING

General demurrers shall not be used. Every defect, omission or fault in a pleading either of form
or of substance, which is not specifically pointed out by exception in writing and brought to the



attention of the judge in the trial court befadne instruction or charge to the jury or, in@ajury

case, before the judgment is signed, shall be deemed to have been waived by the party seeking
reversal on such account; provided that this rule shall not apply as to any party against whom
default judgnent isrendered.

RULE 91. SPECIAL EXCEPTIONS

A special exception shall not only point out the particular pleading excepted to, but it shall also
point out intelligibly and with particularity the defect, omission, obscurity, duplicity, generality,
or other insufficiency in the allegations in the pleading excepted to.

RULE 91a. DISMISSAL OF BASELESS CAUSES OFACTION

91a.1 Motion and Grounds. Except in a case brought under the Family Code or a case
governedyy Chapterl4 of theTexasCivil PracticeandRemedieode,apartymaymove
to dismiss a cause of action on the grounds that it has no basis in law or fact. A cause of
action has no basim law if the allegations, taken as true, together with inferences
reasonably drawn from them do not entitle the claimant to the relief sought. A cause of
action has no basis in fact if no reasonable person could believe theldadisd.

91a.2 Contentsof Motion. A motion to dismiss must state that it is made pursuant to this rule,
must identify each cause of action to which it is addressed, and must state specifically the
reasons the cause of action has no basis in law, no basis in fact, or both.

91a3 Time for Motion and Ruling. A motion to dismiss must be:

@ filed within 60 days after the first pleading containing the challenged cause of
action is served on thmovant;

(0)] filed at least 21 days before the motion is heandt
© granted or denied within 45 days after the motidrias.

91a.4 Time for ResponseAny response to the motion must be filed no later than 7 days before
the date of the hearing.

91a.5 Effect of Nonsuit or Amendment; Withdrawal of Motion.
@ The court may not rule on a motion to dismiss if, at least 3 days before the date of
the hearing, the respondent files a nonsuit of the challenged cause of action, or the

movant files a withdrawal of thmotion.

(9)] If the respondent amends the challengedeani action at least 3 days before the
dateof thehearingthemovantmay,beforethedateof thehearingfile awithdrawal



of the motion or an amended motion directed to the amended caad®nf

© Except by agreement of the parties, thartonust rule on a motion unless it has
beenwithdrawnor the causeof actionhasbeennonsuitedn accordancevith (a) or
(b). In ruling on the motion, the court must not consider a nonsuit or amendment
not filed as permitted by paragraphs (ajlmr

(o)) An amended motion filed in accordance with (b) restarts the time periods in this
rule.

91a.6 Heamg; No Evidence Considered. Each partyis entitled to at lest 14 days notice of
the hearing on the motion to dismiss. The court may, but is not required to, conduct an
oral hearing on the motion. Except as required by 91a.7, the court may not consider
evidence in ruling othe motion and must decide the motion based solely on the pleading
of the cause of action, together with any pleading exhibits permitted by Rule 59.

91a.7 Award of Costs and Attorney FeesExcept in an action by or against a governmental
entity or a pubt official acting in his or her official capacity or under color of law, the
courtmayawardthe prevailingpartyonthemotionall costsandreasonabl@andnecessary
attorney fees incurred with respect to the challenged cause of action in the trighopurt.
award of costs or fees must be basedwdence.

91a.8 Effect on Venue and Personal JurisdictionThis rule is not an exception to the pleading
requiements of Rules 86 and 120a, but a party does not, by filing a motion to dismiss
pursuant to this rule or obtaining a ruling on it, waive a special appearance or a motion to
transfer venue. By filing a motion to disnss a party submis to the Coutes jurisdiction
only in proceedings on the motionand is bound by the court:s ruling, induding an award
of attorney fees and costs against the party.

91a.9 Dismissal Procedure CumulativeThis rule is in addition to, and does not supersede or
affect, other procedures that authorize dismissal.

Notes and Comments

Comment ta2013 change: Rule 91a is a new rule implementing section 22.004(g) of the
TexasGovernmentode whichwasaddedn 2011 andcallsfor rulesto providefor thedismissal
of causes of action that have no basis in law or fact on motion and without evidence. A motion to
dismiss filed under this rule must be ruled on by the court within 45 days unless the motion,
pleading, orcause of action is withdrawn, amended, or nonsuited as specified in Blanbs.
amended motion is filed in response to an amended cause of action in accordance with 91a.5(b),
the court must rule on the motion within 45 days of the filing of the amendédmand the
responant mustbe given an oppatunity to respondto the amended motion. The term Aheaingl
in the rule includes both submission and an oral hearing. Attorney fees awarded under 91a.7 are
limited to those associated with challenged cause of action, including fees for preparing or
responding to the motion thsmiss.



Comment td2019 chage: Rule 91a.7 is amended to implement changes to s86tia2il
of theTexasCivil PracticeandRemedieode.Theamendment Rule91a.7applyonlyto civil
actions commenced on or after September 1, 2019. A civil action commenced before September
1, 2019 is governed by the rule as adopted in Misc. Dockell Bi8022.

RULE 92. GENERAL DENIAL

A generabenialof mattergpleadedy theadversegartywhich arenotrequiredto bedeniedunder
oath,shallbesufficientto putthesamen issue Whenthe defendanhaspleadedagenerabdenial,

and the plaintiff shall afterward amend his pleading, such original denial shall be presumed to
extend to all matters subsequently set up bylkhetiff.

When a counterclaim or crestaim is served upon a pgrwho has made an appearance in the
action, the party so served, in the absence of a responsive pleading, shall be deemed to have
pleaded a general denial of the counterclaim or ectzgsn, but the party shall not be deemed to

have waived any special aggrance or motion to transfer venue. In all other respects the rules
prescribedor pleadingof defensivematterareapplicableto answergo counterclaimsandcross

claims.

RULE 93. CERTAIN PLEAS TO BE VERIFIED

A pleading setting up any of the following matters, unless the truth of such matters appear of
record, shall be verified by affidavit.

1. That the plaintiff has not legal capacity to sue or that the defendant has not legal
capacity to besued.

2. That the plaitiff is not entitled to recover in the capacity in which he sues, or that
the defendant is not liable in the capacity in which rseiesd.

3. That there is another suit pending in this State between the same parties involving
the samelaim.

4. That there i defect of parties, plaintiff atefendant.

5. A denial of partnership as alleged in any pleading as to any partygoithe

6. That any party alleged in any pleading to be a corporation is not incorporated as
alleged.

7. Denialof theexecutionby himselfor by his authorityof anyinstrumentin writing,

upon which any pleading is founded, in whole or in part and charged to have been
executedy him or by his authority, anchot allegedto belost or destroyedWhere
suchinstrumentin writing is chargedto have beenexecutedby a personthen
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11.
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13.

deceased, the affidavit shall be sufficient if it states that the affiant has reason to
believe and does believe that such instrument was not executed by the decedent or
by his authority. In the absee of such a sworn plea, the instrument shall be
received in evidence as fully proved.

A denial of the genuineness of the indorsement or assignment of a written
instrumenuponwhichsuitis broughtby anindorseeor assigne@andin theabsence

of such a sworn plea, the indorsement or assignment thereof shall be held as fully
proved. The denial required by this subdivision of the rule may be made upon
information andoelief.

That a written instrument upon which a pleading is founded ihowt
consideration, or that the consideration of the same has failed in wholeaot.in

A denial of an account which is the foundation of the plaintiff's action, and
supported byffidavit.

That a contract sued upon is usurious. Unless such pldadsrio evidence of
usurious interest as a defense shalidoeived.

That notice and proof of loss or claim for damage has not been given as alleged.

Unless such plea is filed such notice and proof shall be presumed and no evidence

to the contrary shalbe admitted. A denial of such notice or such proof shall be

made specifically and witparticularity.

In thetrial of anycaseappealedo thecourtfrom the IndustrialAccidentBoardthe

following, if pleaded, shall be presumed to be true as pleaded and have been done

and filed in legal time and manner, unless denied by vepfeatings:

@ Notice ofinjury.

) Claim for Compensation.

© Award of theBoard.

(o)} Notice of intention not to abelby the award of thBoard.

© Filing of suit to set aside thavard.

® Thattheinsuranceeompanyallegedto havebeenthecarrierof theworkers'
compensation insurance at the time of the alleged injury was in fact the

carrierthereof.

© That there was goochuse for not filing claim with the Industrial Accident
Board within the one year period provideddigtute.



(h) Wagerate.

A denial of any of the matters set forth in subdivisions (a) or (g) of paragraph 13
may be made on information and belief.

Any such denial may be made in original or amended pleadings; batnfanded
pleadings the same must be filed not less than seven days before the case proceeds
to trial. In caseof suchdenialthethingssodeniedshallnotbepresumedo betrue,

and if essential to the case of the party alleging them, mysbised.

14.  Tha a party plaintiff or defendant is not doing business under an assumedmame
trade name aaslleged.

15. In the trial of any case brought against an automobile insurance company by an
insured under the provisions of an insurance policy in force providotggiion
againsuninsurednotorists,anallegationthattheinsuredhascompliedwith all the
terms of the policy as a condition precedent to bringing the suit shall be presumed
to be true unless denied by verified pleadings which may be upon inforraation
belief.

16.  Any other matter required by statute to be pleaded wathr

RULE 94. AFFIRMATIVE DEFENSES

In pleading to a preceding pleading, a party shall set forth affirmatively accord and satisfaction,
arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy,
duressestoppelfailure of considerationfraud,illegality, injury by fellow servantjacheslicense,
paymentyeleaseresjudicata,statuteof frauds,statuteof limitations,waiver,andanyothermatter
constitutinganavoidanceor affirmative defenseWherethe suitis on aninsurancecontractwhich

insures against certain general hazards, but contains other provisions limiting such general
liability, thepartysuingonsuchcontractshallneverberequiredto allegethatthelosswasnotdue

to arisk or causecomingwithin anyof theexceptios specifiedn thecontractnorshalltheinsurer

be allowed to raise such issue unless it shall specifically allege that the loss was due to a risk or
cause coming within a particular exception to the general liability; provided that nothing herein
shallbe construed to change the burden of proof on such issue asakistsv

RULE 95. PLEAS OF PAYMENT

When a defendant shall desire to prove payment, he shall file with his plea an account stating
distinctly the nature of such payment, and the several items thereof; failing to do so, he shall not
be allowed to prove the same, unless it be so plainly aniduyarly described in the plea as to

give the plaintiff full notice of the character thereof.



RULE 96. NO DISCONTINUANCE

Where the defendant has filed a counterclaim seeking affirmative relief, the plaintiff shall not be
permitted by a discomuance of his suit, to prejudice the right of the defendant to be heard on
such counterclaim.

@

b)

©
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©
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RULE 97. COUNTERCLAIM AND CROSSCLAIM

Compulsory Counterclaims. A pleading shall state as a counterclaim any claim within

the jurisdiction of the court, nobhé subject of a pending action, which at the timiiog

the pleading the pleader has against any opposing party, if it arises out of the transaction
or occurrence that is the subject matter of the opposing party's claim and does not require
for its adpdication the presence of third parties of whom the court cannot acquire
jurisdiction; provided, however, that a judgment based upon a settlement or compromise
of a claim of one party to the transaction or occurrence prior to a disposition on the merits
shall not operate as a bar to the continuation or assertion of the claims of any other party
tothetransactioror occurrenceinlesshelatterhasconsentedh writing thatsaidjudgment

shall operate aslzar.

Permissive Counterclaims.A pleading may statas a counterclaim any claim against an
opposingpartywhetheror notarisingout of thetransactioror occurrencehatis thesubject
matter of the opposing partgigim.

Counterclaim Exceeding Opposing Claim A counterclaim may or may not diminish or
defeat the recovery sought by the opposing party. It may claim relief exceeding in amount
or different in kind from that sought in the pleading of the opposing party, so long as the
subject matter is within the jigdiction of thecourt.

Counterclaim Maturing or Acquired After Pleading. A claim which either matured or
was acquired by the pleader after filing his pleading may be presented as a counterclaim
by amendegbleading.

CrossClaim Against Co-Party. A pleading may state as a cradaim any claim by one
partyagainst co-partyarisingoutof thetransactioror occurrencehatis thesubjectimatter
either of the original action or of a counterclaim therein. Such -@lags may include a
claimthatthe partyagainstvhomit is asserteds or maybeliable to the crossclaimantfor
all or part of a claim asserted in the action againstib&sclaimant.

Additional Parties. Persons other than those made parties to the original action may be
made parties to a third party action, counterclaim or ectasm in accordance with the
provisions of Rules 38, 39 ad@.

Tort shall not be the subject setoff or counterclaim against a contractual demand nor a
contractual demand against tort unless it arises out of or is incident to or is comntcted
same.



)

Separate Trials; Separate Judgmentsif the court orders separate trials as prodide

Rule 174, judgment on a counterclaim or crosém may be rendered when the court has
jurisdiction so to do, even if the claims of the opposing party have been dismissed or
otherwise disposeaf.

RULE 98. SUPPLEMENTAL ANSWERS

The defendant's supplemental answers may contain special exceptions, general denial, and the
allegationsof newmatternot beforeallegedby him, in replyto thatwhich hasbeenallegedby the
plaintiff.

SECTION 5. CITATION
RULE 99. ISSUANCE AND FORM OF CITATION

Issuance.Upon the filing of the petition, the clerk, when requested, shall forthwith issue

a citation and deliver the citation as directed by the requesting party. The party requesting
citationshallberesponsibldor obtainingserviceof the citationanda copy of the petition.

Upon request, separate or additional citations shall be issued by theTdlerklerk must

retain acopy of thecitation in thecount-sfile.

Form. The citation shall (1) be styled "The State of Texas," (2) be signed by the clerk
under seal of court, (3) contain name and location of the court, (4) show date of filing of
thepetition, (5) showdateof issuancef citation,(6) showfile number(7) shownamesof

parties, (8) be directed to the defendant, (9) show the name and address of attorney for
plaintiff, otherwise the address of plaintiff, (10) contain the time within which these rules
require the defendant to file a written answer with thekclkeho issued citation, (11)
contain address of the clerk, and (12) shall notify the defendant that in case of failure of
defendanto file andanswerjudgmentby defaultmayberenderedor therelief demanded

in the petition. The citation shall diredtet defendant to file a written answer to the
plaintiff's petitionon or before10:00a.m.ontheMondaynextaftertheexpirationof twenty

days after the date of service thereof. The requirement of subsections 10 and 12 of this
section shall be in the for set forth in section c of thisle.

Notice. The citation shall include the following notice to the defendant: "You have been
sued. You may employ an attorney. If you or your attorney do not file a written answer
with the clerk who issued this citation by 10:00 a.m. on the Monday next following the
expiration of twenty days after you were served this citation and petition, a default
judgment may be taken agaiysuu."

Copies. The party filing any pleading upon which citation is to be issued and served shall
furnishtheclerk with a sufficientnumberof copiesthereoffor usein servingthe partiesto
be served, and when copies are so furnished the clerk shall make no chargedpiethe



[RULE 100. Repealed effective January 11988]

[RULE 101. Repealed effective January 11988]

[RULE 102. Repealed effective January 11988]

RULE 103. WHO MAY SERVE

Proces€including citation and other notices, writs, orders, and other papers issued by the
courtCmay be served anywhere by (1) any sheriff or constable or other person authorized by law,
(2) any person authorized by law or by written order of the court who ies®than eighteen

years of age, or (3) any person certified under order of the Supreme Court. Service by registered
or certified mail and citation by publication must, if requested, be made by the clerk of the court
in which the case is pending. But nergon who is a party to or interested in the outcome of a
suit may serve any process in that suit, and, unless otherwise authorized by a written court order,
only a sheriff or constable may serve a citation in an action of forcible entry and detainiér, a wr
that requires the actual taking of possession of a person, property or thing, or process requiring
that an enforcement action be physically enforced by the person delivery the process. The order
authorizing a person to serve process may be made withidtégn motion and no fee may be
imposed for issuance of suohder.

Notes and Comments
Notes and Comments

Comment t01988 change: The amendment makes clear that the courts are permitted to
authorize persons other than Sheriffs or Constables to serveol€it&urther, Sheriffs or
Constables are not restricted to service in their county. The last sentence is added to avoid the
necessity of motions and fees.

Commentt 2005: The rule is amended to include among the persons authorized to effect
service thosevho meet certification requirements promulgated by the Supreme Court and to
prohibit private individuals from serving certain types of process unless, in rare circumstances, a
court authorizes an individual to do so.

[RULE 104. Repealed effective Januaryl, 1988]
RULE 105. DUTY OF OFFICER OR PERSON RECEIVING

The officer or authorized person to whom process is delivered shall endorse thereon the day and
hour on which he received it, and shall execute and return the same wihayut
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RULE 106. METHOD OF SERVICE

Unlessthecitationor anorderof thecourtotherwisedirects thecitationshallbeservedoy
any person authorized by Rule 13

(@D)] delivering to the defendant, in person, a true copy of the citation with the date of
delivery endorsed thereon with a copy of the petition attached thereto,

2 mailing to the defendant by registered or certified mail, return receipt requested, a
true copy of the citation with a copy of the petition attadheceto.

Upon motion supported by affidavit stating the location of the defendant's usual place of
busnessor usualplaceof abodeor otherplacewherethe defendantanprobablybefound
andstatingspecificallythefactsshowingthatservicehasbeenattemptedindereither(a)(1)

or (a)(2) at the location named in such affidavit but has not been successful, tmeagourt
authorizeservice

Q) by leaving a true copy of the citation, with a copy of the petition attached, with
anyone over sixteen years of age at the locationfggzban such affidavitpr

(2 in anyothermannerthatthe affidavit or otherevidencebeforethe courtshowswill
be reasonably effective to give the defendant notice dcfuiite

Notes and Comments

Comment tdl988 change: Conforms to amendment to Rule 103.

RULE 107. RETURN OF SERVICE

The officer or authorized person executing the citation must complete a resemvioé.
The return may, but need not, be endorsed on or attachedcitation.

Thereturn,togethemwith anydocumentso whichit is attachedmustincludethefollowing
information:

(1)  the cause number and caseme;
(2)  the court in which the casefiked,;
(3)  adescription of what was served,

(4) the date and time the process was receivesédiice;
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(6)
(7)
(8)
(9)
(10)

(11)

the person or entityerved,

the addresserved;

the date of service or attemptsetvice;

the manner of delivery of service or attempgedvice;

the name of the person who served or attempted to serpeottess;

if the person named in (9) is a process server certified under order of the Supreme
Court, his or her identification number and the expiration date of his or her

certification;and

anyother information required by rule @aw.

Whenthecitationwasservedoy registeredr certifiedmail asauthorizedy Rule 106, the
return by the officer or authorized person must also contain the return receipt with the
addresees signature.

Whentheofficer or authorizedpersorhasnot servedhe citation,thereturnshallshowthe
diligence used by the officer or authorized person to execute the same and the cause of
failure to execute it, and where the defendant is to be fouasidfrtaiable.

The officer or authorized person who serves or attempts to serve a citation must sign the
return. If the return is signed by a person other than a sheriff, constable, or the clerk of
thecourt,thereturnmusteitherbeverified or be signedunderpenaltyof perjury. A return

signed under penalty of perjury must contain the statement below in substantially the
following form:

AMy names , my date obirth is , and

(First) (Middle)(Last)

my address is , : , , and
(Street) (City) (Statg (Zip Code)
. | declare under penalty of perjury that the foregoing is true and correct.
(Country)
Executedn County, Stateof , on the dayof ,
(Month)
Year

(Declarant)



® Where citation is executday an alternative method as authorized by Rule 106, proof of
service shall be made in the manner ordered bgahs.

© The return and any document to which it is attached must be filed with the court and may
be filed electronically or by facsimile, if thosgethods of filing aravailable.

(h) No defaultjudgmentshallbegrantedn anycauseuntil proofof serviceasprovidedby this
rule or by Rules108or 108a,0r asorderedoy the courtin theeventcitationis executedy
an alternative method under Rule 106, shall have been on file with the clerk of the court
ten days, exclusive of the day of filing and the daydgment.

Notes and Comments
Comment tdl988 change: Amendments are made to conform to changes in RBule 10

Comment tal990 change: To state more directly that a default judgment can be obtained
when the defendant has been served with process in a foreign country pursuant to the provisions
of Rules 108 or 108a.

RULE 108. SERVICE IN ANOTHER STATE

Wherethedefendants absenfrom the State or is anonresidenbf the State theform of noticeto
suchdefendanbf theinstitutionof thesuitshallbethe sameasprescribedor citationto aresident
defendantandsuchnoticemaybeservedoy anydisinteresteghersorwhois notlessthaneighteen

years of age, in the same manner as provided in Rule 106 hereof. The return of service in such
cases shall be completed in accordance with Rule 107. A defendant served with such notice shall
be required t@ppear and answer in the same manner and time and under the same penalties as if
he had been personally served with a citation within this State to the full extent that he may be
required to appear and answer under the Constitution of the United Statesdtion either in

rem or inpersonam.

RULE 108a. SERVICE OF PROCESS IN FOREIGN COUNTRIES

Q) Manner. Service of process may be effected upon a party in a foreign country if service
of the citation and petition imade:

@ in themanneiprescribedy thelaw of theforeigncountryfor servicein thatcountry
in an action in any of its courts of general jditsion; or

() as directed by the foreign authority in response to a letter rogatory or a letter of
requestpr

© in the manner provided by Rule 1@8;

d) pursuant to the terms and provisions of any applicable treaty or convemtion;



e by diplomatic or consular officials when authorized by the United States
Department of Stater

® by any other means directed by the court that is not prohibited by the law of the
country where service is to beade.

Themethodor serviceof processn aforeigncountrymustbereasonablgalculatedunder

all of the circumstances, to give actualioetof the proceedings to the defendant in time

to answer and defend. A defendant served with process under this rule shall be tequired
appear and answer in the same manner and time and under the same penalties as if he had
been personally served witlitation within this state to the full extent that he may be
required to appear and answer under the Constitution of the United States or under any
applicable convention or treaty in an action either in rem personam.

2 Return. Proof of service may be ade as prescribed by the law of the foreign country,
by order of the court, by Rule 107, or by a method provided in any applicable treaty or
convention.

RULE 109. CITATION BY PUBLICATION

When a party to a suit, his agent or attorney, shall make odthhthaesidence of any party
defendant is unknown to affiant, and to such party when the affidavit is made by his agent or
attorney, or that such defendant is a transient person, and that after due diligence such party and
the affiant have been unable txate the whereabouts of such defendant, or that such defendant

is absent from or is a nonresident of the State, and that the party applying for the citation has
attempted to obtain personal service of nonresident notice as provided for in Rule 108, but ha
beenunableto do so,theclerk shallissuecitationfor suchdefendantor serviceby publication.In

such cases it shall be the duty of the court trying the case to inquire into the sufficiency of the
diligence exercised in attempting to ascertain the residence or whereabouts of the defendant or to
obtain service of nonresident notice, as the casebwapefore granting any judgment on such
service.

RULE 109a. OTHER SUBSTITUTED SERVICE

Whenever citation by publication is authorized, the court may, on motion, prescribe a different
method of substituted service, if the court finds, and so recités order, that the method so
prescribedvouldbeaslikely aspublicationto give defendanactualnotice.Whensuchmethodof
substituted service is authorized, the return of the officer executing the citation shall state
particularly the manner in whickervice is accomplished, and shall attach any return receipt,
returnedmail, or otherevidenceshowingtheresultof suchservice Failureof defendanto respond

to such citation shall not render the service invalid. When such substituted service has been
obtainedandthedefendanhasnotappearedthe provisionsof Rules244and329shallapplyasif

citation had been served publication.



RULE 110. EFFECT OF RULES ON OTHER STATUTES

Where by statute or these rules citation by publication is authorized and the statute ormates do
specify the requisites of such citation or the method of service thereof, or where they direct that
suchcitation beissuedor servedasin othercivil actionstheprovisionsof theserulesshallgovern.

Where, however, the statute authorizing citation by publication provides expressly for requisites
of such citation or service thereof, or both, differing from the provisions of Rules 114, 115, and
116, these rules shall not govern, but the spestatlitory procedure shall continue in force;
provided, however, that Rule 117a shall control with respect to citation suitsx

RULE 111. CITATION BY PUBLICATION IN ACTION AGAINST  UNKNOWN
HEIRS OR STOCKHOLDERS OF DEFUNCT CORPORATIONS

If the plaintiff, his agent, or attorney, shall make oath that the names of the heirs or stockholders
against whom an action is authorized by Section 17.004, Civil Practice and Remedies Code, are
unknown to the affiant, the clerk shall issue a citation for service bljcptibn. Such citation

shall be addressed to the defendants by a concise description of their classification, as "the
Unknown Heirs of A.B., deceased,"or "Unknown Stockholdersof

Corporation,” as the case may be, and shall contain the rethgisites prescribed in Rules 114

and 115 and shall be served as provided by Rlfe

RULE 112. PARTIES TO ACTIONS AGAINST UNKNOWN OWNERS
OR CLAIMANTS OF INTEREST IN LAND

In suits authorized by Section 17.005, Civil Practice and Remedies Code, algelaiming

under such conveyance whose names are known to plaintiff shall be made parties by name and
cited to appear, in the manner now provided by law as in other suits; all other persons claiming
any interest in such land under such conveyance mayaoke parties to the suit and cited by
publication under the designation "all persons claiming any title or interest in land under deed
heretoforegiven to of as grantee" (inserting in the
blanks the name and residence of grantee as given in such carejeyashall be permissible to

join in one suit all persons claiming under two or more conveyances affecting title to the same
tract ofland.

RULE 113. CITATION BY PUBLICATION IN ACTIONS AGAINST
UNKNOWN OWNERS OR CLAIMANTS OF INTEREST IN LAND

In suits authorized by Section 17.005, Civil Practice and Remedies Code, plaintiff, his agent or
attorney shall make and file with the clerk of the court an affidavit, stating

@ the name of the grantee as set out in the conveyance constituting souteabf tit
defendantsand



(b) statingthataffiantdoesnotknowthenamesof anypersonglaimingtitle or interest
under such conveyance other than as stated in plaintiff's peiitebn

© if the conveyance is to a company or association name as grfamnteer, stating
whether grantee is incorporated or unincorporated, if such fact is known, and if
such fact is unknown, siating.

Saidclerk shallthereuponssuea citationfor serviceuponall personglaiminganytitle or
interest in such land undsuch conveyance. The citation in such cases shall contain the
requisites and be served in the manner provided in Rules 114, 11%&nd

RULE 114. CITATION BY PUBLICATION; REQUISITES

Where citation by publication is authorized by these rules, the citation shall contain the requisites
prescribed by Rules 15 and 99, in so far as they are not inconsistent herewith, provided that no
copy of the plaintiff's petition shall accompany thisatdn, and the citation shall be styled "The
State of Texas" and shall be directed to the defendant or defendants by name, if their names are
known, or to the defendant or defendants as designated in the petition, if unknown, or such other
classification a may be fixed by any statute or by these rules. Where there are two or more
defendants or classes of defendants to be served by publication, the citation may be datcted to
of them by name and classification, so that service may be completed byapaoiblaf the one
citationfor therequirednumberof times.Thecitationshallcontainthenamef theparties abrief
statemenbof the natureof the suit (which neednot containthe detailsandparticularsof the claim)

a description of any property ialved and of the interest of the named or unknown defendant or
defendantsand,wherethesuitinvolvesland,therequisitesof Rule 115.If issuedrom thedistrict

or county court, the citation shall command such parties to appear and answer at or before 10
o'clock a.m. of the first Monday after the expiration of 42 days from the date of issuance thereof,
specifyingthedayof theweek,thedayof the month,andthetime of daythedefendants required

to answer. If issued from the justice of the peace court, such citation shall command such parties
to appear and answer on or before the first day of the first term of court which convenes after the
expirationof 42 days from the date of issue thereof, specifying the day of the week, and the day
of the month, that such term witieet.

RULE 115. FORM OF PUBLISHED CITATION IN ACTIONS INVOLVING LAND

In citationsby publicationinvolving land,it shallbe sufficientin makingthebrief statemenof the

claim in such citation to state the kind of suit, the number of acres of land involved in the suit, or
the number of the lot and block, or any other plat description that may be of record if the land is
situaed in a city or town, the survey on which and the county in which the land is situated, and
any special pleas which are relied upon in |wh

RULE 116. SERVICE OF CITATION BY PUBLICATION



Thecitation,whenissuedshallbeservedoy the sheriff or anyconstablef anycountyof the State

of Texas or by the clerk of the court in which the case is pending, by having the same published
onceeachweekfor four (4) consecutiveveeks thefirst publicationto beatleasttwenty-eight(28)

days before the return day of the citatibmall suits which do not involve the title to land or the
partition of real estate, such publication shall be made in the county where the suit is pending, if
there be a newspaper published in said county,f not, then in an adjoining county where a
newspaper is published. In all suits which involve the title to land or partition of real estate, such
publicationshallbe madein the countywheretheland,or a portionthereof,is situatedjf therebe
anewspapein suchcounty,butif not, thenin anadjoiningcountyto the countywherethelandor

a part thereof is situated, where a newspapeubéished.

RULE 117. RETURN OF CITATION BY PUBLICATION

The return of the officer executing such citation shall show how and when the citation was
executed, specifying the dates of such publication, be signed by him officially and shall be
accompanied by a printed copy of such publication.

RULE 117a. CITATION IN SUITS FOR DELINQUENT AD VALOREM TAXES

In all suits for collection of delinquent ad valorem taxes, the rules of civil procedure governing
issuancaandserviceof citationshallcontroltheissuanceandserviceof citationtherein,exceptas
herein otherwise speciallgrovided.

1 Personal Service: Owner and Residence Known, Within Stat&/here any defendant
in a tax suit is a resident of the State of Texas and is not subject to citation by publication
under subdivision 3 below, the process shatifarm substantially to the form hereinafter
set out for personal service and shall contain the essential elements and be served and
returned and otherwise regulated by the provisions of Rules 99 tmaigjve.

2 Personal Service: Owner and Residence Known, Out of Stat&/here any such
defendant is absent from the State or is a nonresident of the State and is not subject to
citation by publication under subdivision 3 below, the process shall conform substantially
to the form hereinafter set out for personal service and shall contain the essemigsits
and be served and returned and otherwise regulated by the provisions Dtd&ule

3 Serviceby Publication: Nonresident,Absent From State, Transient, NameUnknown,
Residence Unknown, Owner Unknown, Heirs Unknown, Corporate Officers,
Trustees, Receivers or Stockholders Unknown, Any Other Unknown Persons Owing
or Claiming or Having an Interest. Where any defendant in a tax suit is a nonresident
of theState or is abentfrom the State or is atransienpersonpr thenameor theresidence
of any owner of any interest in any property upon which a tax lien is sought to be
foreclosed, is unknown to the attorney requesting the issuance of process or filing the suit
for the taxing unit, and such attorney shall make affidavit that sledandant is a
nonresidenof the State,or is absentfrom the State,or is a transientperson,or thatthe



name or residence of such owner is unknown and cannot be ascertained after diligent
inquiry, each such person in every such class abowioned, together with any and all
other persons, including adverse claimants, owning or claiming or having any legal or
equitable interest in or lien upon such property, may be cited by publicatiamk&ibwn
ownersof anyinterestin any propertyuponwhich anytaxingunit seekgo foreclosealien

for taxes, including stockholders of corporatierefunct or otherwisetheir successors,

heirs, and assigns, may be joined in such suit under the designation of "unknown owners"
and citation be had upon them as such; provided, however, that meoeds of such
property or of any apparent interest therein, including, without limitation, record lien
holders, shall not be included in the designation of "unknown owners"; and provided
further that where any record owner has rendered the propertyeavaithin five years

before the tax suit is filed, citation on such record owner may not be had by publication
posting unless citation for personal service has been issued as to such record owner, with
anotationthereorsettingforth thesameaddresssis containentherenditionsheemade

within suchfive yearsandthe sheriff or otherpersonto whomcitationhasbeendelivered
makedhisreturnthereorthatheis unableto locatethedefendantWhereanyattorneyfiling

a tax suit for a taxing unit, or requesting the issance of process in such suit, shall make
affidavit that a corporation is the record owner of any interest in any property upon which
a tax lien is sought to be foreclosed, and that he does not knavafter diligent inquiry

has been unable to ascertain, the location of the place of business, if any, of such
corporation, or the name or place of residence of any officer of such corporation upon
whompersonakervicemaybehad,suchcorporationmaybe citedby publicationasherein
provided. All defendants of the classes enumerated above may be joined in the same
citation bypublication.

An affidavit which complies with the foregoing requirements therefor shall be sufficient
basis for the citation @alve mentioned in connection with it but shall be held to be made
upon the criminal responsibility of affiant.

Suchcitationby publicationshallbedirectedto the defendantby namesor by designation

as hereinabove provided, and shall be issued anddsignthe clerk of the court in which

such tax suit is pendindt shall be sufficient if it states the file number and style of the
casethedateof thefiling of thepetition,thenamef all partiesby nameor by designation

as hereinabove provided, and the court in which the suit is pending; shall command such
partiesto appeaianddefendsuchsuitat or beforel0 o'clocka.m.of thefirst Mondayatfter
theexpirationof forty-two daysfrom the dateof theissuancehereof,specifyingsuchdate

when such parties are required to answer; shall state the place of holding the court, the
natureof thesuit,andthedateof theissuancef thecitation;andshallbesignedandsealed

by theclerk.

The citation shall be published in the English language one time a week for two weeks in
somenewspapepublishedn thecountyin whichthe propertyis located which newspaper

must have been in general circulation for at least one year immediatelyoptina first
publication and shall in every respect answer the requirements of the law applicable to
newspaperashich areemployedor sucha purposethefirst publicationto benotlessthan
twenty-eightdaysprior to thereturndayfixed in thecitation;andtheaffidavit of theeditor



or publisher of the newspaper giving the date of publication, together with a printed copy
of the citation as published, shall constitute sufficient proof of due publication when
returned and filed in cot If there is no newspaper published in the county, then the
publicationmaybemadein anewspapein anadjoiningcounty,which newspapeshallin

every respect answer the requirements of the law applicable to newspapers which are
employed for such auppose. The maximum fee for publishing the citation shall be the
lowest published word or line rate of that newspaper for classified advertising. If the
publicationof thecitationcannotbe hadfor this fee,chargeabl@scostsandpayableupon

sale of the property, as provided by law, and this fact is supported by the affidavit of the
attorneyfor theplaintiff or theattorneyrequestingheissuancef the processthenservice

of thecitationmaybemadeby postingacopyatthecourthous doorof thecountyin which

the suit is pending, the citation to be posted at least twasght days prior to the return

day fixed in the citation. Proof of the posting of the citation shall be made by affidavit of
the attorney for the plaintiff, or dhe person posting it. When citation is served as here
provided it shall be sufficient, and no other form of citation or notice to the named
defendants therein shall be necessary.

Citation in Tax Suits: General Provisions.Any process authorized by thisle may

issue jointly in behalf of all taxing units who are plaintiffs or intervenors in any tax suit.
The statement of the nature of the suit, to be set out in the citation, shall be sufficient if it
contains a brief general description of the propergnuwehich the taxes are due and the
amount of such taxes, exclusive of interest, penalties, and costs, and shall state, in
substance, that in such suit the plaintiff and all other taxing units who may set up their
claims therein seek recovery of the deliagquad valorem taxes due on said property, and
the (establishment and foreclosure) of liens, if any, securing the payment of same, as
provided by law; that in addition to the taxes all interest, penalties, and costs allowed by
law up to and including theagt of judgment are included in the suit; and that all parties to
the suit, including plaintiff, defendants, and intervenors, shall take notice that claims for
any taxes on said property becoming delinquent subsequent to the filing of the suit and up
to theday of judgment, together with all interest, penalties, and costs allowéaivby
thereonmay,uponrequestherefor,berecoveredhereinwithoutfurthercitationor notice

to any parties thereto. Such citation need not be accompanied by a copy of plaintiff's
petition and no such copy need be served. Such citation shall alsdahshaames of all

taxing units which assess and collect taxes on said property not méds fmasuch suit,
andshallcontain,in substancearecitationthateachpartyto suchsuit shalltakenoticeof,

and plead and answer to, all claims and pleadings then on file or thereafter filed in said
cause by all other parties therein, or who magrirene therein and set up their respective

tax claims against said property. After citation or notice has been given on behalf of any
plaintiff or intervenor taxing unit, the court shall have jurisdiction to hear and determine
the tax claims of all taxingnits whoare parties plaintiff, intervenor or defendant at the
time such process is issued and of all taxing units intervening after such process is issued,
not only for the taxes, interest, penalties, and costs which may be due on said property at
the tme the suit is filed, but those becoming delinquent thereon at any time thereafter up
to and including the day of judgment, without the necessity of further citatiootice to

any partyto saidsuit; andanytaxingunit havingatax claim againstsaidpropertymay, by
answeror intervention,setup andhavedeterminedts tax claim without the necessityof



further citation or notice to any parties to such suit.

5. Form of Citation by Publication or Posting. The form of citation by publicain or
posting shall be sufficient if it is in substantially the following form, with proper changes
to makethesameapplicableto personaproperty wherenecessaryandif thesuitincludes
or is for the recovery of taxes assessed on personal property, a general description of such
personal property shall safficient:

THE STATEOF TEXAS )
COUNTY OF )

In the name and by the authority of the State of Texas
Notice is hereby givensaollows:

To

andanyandall otherpersonsincludingadverseslaimantspwningor havingor claiminganylegal
or equitablenterestin or lien uponthefollowing describegropertydelinquento Plaintiff herein,
for taxesto-wit:

Which said property is delinquent to Plaintiff for taxes in the following amounts:

$ , exclusiveof interestpenaltiesandcosts,andthereis includedin this suit
in addition to the taxes all said interest, penalties, and costs thereon, allowed uyy ta and
including the day of judgmeihierein.

You are hereby notified that suit hdeen broughby as Plaintiffs,against
as Defendants, by petition filed the day of
, 19 , in a certairsuit styled V.
for collection of the taxes on said property and that said suit ipaoding
in the District Court of County, Texas, Judicial
District, and the file number of saditis , that the names of all taxinmits

whichassesandcollecttaxesonthe propertyhereinabovelescribednotmadepartiesto this suit,
are

Plaintiff and all other taxing units who may set up their tax claims herein seek recovery of
delinquentadvaloremtaxesonthepropertyhereinabovelescribedandin additionto thetaxes all

interest, penalties, and costs allowed by law thereon up tanahdling the day of judgment
herein, and the establishment and foreclosure of liens, if any, securing the payment of same, as
provided bylaw.



All partiesto this suit,includingplaintiff, defendantsandintervenorsshalltakenoticethatclaims

notonly for anytaxeswhich weredelinquenton saidpropertyatthetime this suit wasfiled butall

taxes becoming delinquent thereon at any time thereafter up to the day of judgment, including all
interest, penalties, and costs allowed by law thereon, may, upon request therefor, be recovered
herein without further citation or notice to any partiesen, and all said parties shall take notice

of and plead and answer to all claims and pleadings now on file and which may hereafter be filed
in said cause by all other parties herein, and all of those taxing units above named who may
intervene herein anskt up their respective tax claims against paagperty.

You areherebycommandedo appearanddefendsuchsuitonthefirst Mondayaftertheexpiration

of forty-two (42) daysfrom and after the dateof issuancehereof,the samebeingthe

day of , AD., 19 (which is the

return day of such citation), before the honorable Distiatirt of County,

Texas, to be held at the courthouse thereof, then and there to show cause why judgment shall not
be rendered for such taxes, penalties, interest,casts, and condemning said property and
ordering foreclosure of the constitutional and statutory tax liens thereon for taxes plaentifé

and the taxing units parties hereto, and those who may intervene herein, together with all interest,
penalties, ad costs allowed by law up to and including the day of judgment herein, and all costs
of this suit.

Issuedand given under my hand and seal of said court in the City of :
County,Texasthis dayof , A.D.,

19

Clerk of the District Court.
County,Texas,
JudicialDistrict.

6. Form of Citation by Personal Service in or out of StateThe form of citation for
personal service shall be sufficient if it is in substantially the following form, with proper
changedo makethe sameapplicableto personaproperty, wherenecessaryandif thesuit
includesor is for therecoveryof taxesassesedon personaproperty,ageneradescription
of such personal property shall fficient:

THE STATE OF TEXAS

To , Defendant,

GREETING:

YOU ARE HEREBY COMMANDED to appear and answer before the Honorable DStriat,
JudicialDistrict, County, Texas, at the Courthouse of

saidcountyin , Texas, at or before 10 o'clock a.m. of the Monday next after

the expiration of 20 days from tluate of service of this citation, then and there to answer the
petition of , Plaintiff, filed in said Courbnthe day of




, AD., 19 , against , Defendant,
said suitbeing number on the docket of said Court, the nature of which
demands a suit to collect delinquent ad valorem taxes on the property herededteibed.

The amountof taxesdue Plaintiff, exclusiveof interest,penalties,and costs,is the sum of $
, said property being described as followsy-wit:

The names of all taxing units which assess and collect taxes on said property, not made parties to
this suit,are:

Plaintiff and all other taxing units who may set up their tax claims herein seek recovery of
delinquentadvaloremtaxesonthepropertyhereinabovelescribedandin additionto thetaxesalll

interest, penalties, and costs allowed by law thereon up to and including the day of judgment
herein, and the establishment and foreclosure of liens securing the payment of same, as provided
by law.All partiesto this suit,includingplaintiff, defendats,andintervenorsshalltakenoticethat
claimsnotonly for anytaxeswhichweredelinquenion saidpropertyat thetime this suitwasfiled

but all taxes becoming delinquent thereon at any time thereafter up to the day of judgment,
including all inteest, penalties, and costs allowed by law thereon, may, upon request therefor, be
recovered herein without further citation or notice to any parties herein, and all said parties shall
take notice of and plead and answer to all claims and pleadings nowe @amd which may
hereafter be filed in this cause by all other parties hereto, and by all of those taxing units above
named, who may intervene herein and set up their respective tax claims agaprsipsaiy.

If this citation is not served within 90agls after the date of its issuance, it shall be returned
unserved.

The officer executing this return shall promptly serve the same according to the requirements of
law and the mandates hereof and make due return as the law directs.

Issuedand given undermy handandsealof said Court at , Texas, thisthe
dayof ,A.D., 19

Clerk of the District Courof

County, Texas.

By , Deputy.

Notes and Comments

Commento 1988changeThisamendmentipdateshefeescheduldor serviceof citation
of publications to an acceptable fee level for both litigants anpublkécations.



RULE 118. AMENDMENT

At any time in its discretion and upon such notice and on such terms as it deems just, the court
may allow any process or proof sérvice thereof to be amended, unless it clearly appears that
material prejudice would result to the substantial rights of the party against whom the process
issued.

RULE 119. ACCEPTANCE OF SERVICE

Thedefendantnayacceptserviceof processpr waivetheissuancer servicethereofby awritten
memorandum signed by him, or by his duly authorized agent or attorney, after suit is brought,
sworn to before a proper officer other than an attorney in the case, and filed among the papers of
thecauseandsuchwaiveror acceptancshallhavethe sameforce andeffectasif thecitationhad
beenissuedandservedasprovidedby law. Thepartysigningsuchmemorandunshallbedelivered

a copy of plaintiff's petition, and the receipt of the same shall di@osvledged in such
memorandumln every divorce action such memorandum shall also include the defendant's
mailing address.

RULE 119a. COPY OF DECREE

The district clerk shall forthwith mail a certified copy of the final divorce decree or order of
dismissalo thepartysigningamemorandumvaivingissuancer serviceof processSuchdivorce
decreeor orderof dismissakhallbe mailedto the signerof thememorandunattheaddresstated

in such memorandum or to the office of his attorneseobrd.

RULE 120. ENTERING APPEARANCE

Thedefendantnay,in personpr by attorney or by his duly authorizecagententeranappearance

in open court. Such appearance shall be noted by the judge upon his docket and entered in the
minutes,andshallhavethe sameforceandeffectasif thecitationhadbeenduly issuedandserved

as provided byaw.

RULE 120a. SPECIAL APPEARANCE

1 Notwithstanding the provisions of Rules 121, 122 and 123, a special appeasice
made by any party either in person or by attorney for the purpose of objecting to the
jurisdiction of the court over the person or property of the defendant on the ground that
such party or property is not amenable to process issued by the courts Sfatiei. A
special appearance may be made as to an entire proceeding or as to any severable claim
involved therein. Such special appearance shall be made by sworn motion filed prior to
motionto transfervenueor any otherplea, pleadingor motion; provided however thata



motion to transfer venue and any other plea, pleading, or motion may be contained in the
same instrument or filed subsequent thereto without waiver of such special appearance;
and may be amended to cure defects. The issuance of process for withesakmdgiut t
depositions, the serving of requests for admissions, and the use of discovery processes,
shall not constitute a waiver of such special appearance. Every appearance, prior to
judgment, not in compliance with this rule is a general appearance.

2 Any motionto challengdhejurisdictionprovidedfor hereinshallbeheardanddetermined
before a motion to transfer venue or any other plea or pleading may be heard. No
determination of any issue of fact in connection with the objection to jurisdiction is a
determination of the merits of the case or any asheotof.

3 The court shall determine the special appearance on the basis of the pleadings, any
stipulations made by and between the parties, such affidavits and attachments as may be
filed by the partie, the results of discovery processes, and any oral testimony. The
affidavits, if any, shall be served at least seven days before the hearing, shall be made on
personal knowledge, shall set forth specific facts as would be admissible in evidence, and
shallshow affirmatively that the affiant is competentéstify.

Should it appear from the affidavits of a party opposing the motion that he cannot for
reasons stated present by affidavit facts essential to justify his opposition, the court may
order a contiuance to permit affidavits to be obtained or depositions to be taken or
discovery to be had or may make such other order as is just.

Should it appear to the satisfaction of the court at any time that any of such affidavits are
presented in violation of Rule 13, the court shall impose sanctions in accordance with that
rule.

4, If the court sustains the objection to jurisdiction, an appatporder shall be entered. If
the objection to jurisdiction is overruled, the objecting party may thereafter appear
generally for any purpose. Any such special appearance or such general appearance shall
notbe deemedawaiverof the objectionto jurisdiction whenthe objectingpartyor subject
matter is not amenable to process issued by the courts Staltes

RULE 121. ANSWER IS APPEARANCE
An answer shall constitute an appearance of the defendant so as to dispense with thefoecessity
the issuance or service of citation ugom.
RULE 122. CONSTRUCTIVE APPEARANCE
If the citation or service thereof is quashed on motion of the defersiant,defendant shall be

deemedo haveenteredhis appearancatteno'clocka.m.onthe Mondaynextafterthe expiration
of twenty (20) daysafterthe day on which the citation or serviceis quashedandsuchdefendant



shall be deemed to have been duly served so as to require him to appear and answer at that time,
and if he fails to do so, judgment by default may be rendered against him.

RULE 123. REVERSAL OF JUDGMENT

Where the judgment is reversed on appeal or Virérmr for the want of service, or because of
defective service of process, no new citation shall be issued or served, but the defendant shall be
presumed to have entered his appearance to the term of the court at which the mandate shall be
filed.

RULE 124. NO JUDGMENT WITHOUT SERVICE

In no caseshalljudgmentberenderedhgainsianydefendantinlessuponservice or acceptancer
waiver of process, or upon an appearance by the defendant, as prescribed in these rules, except
where otherwise expressly provided by law or thakss.

When a party asserts a counterclaim or a ectam against another party who has entered an
appearanceheclaimmaybeservedn anymanneiprescribedor serviceof citationor asprovided
in Rule21(a).

SECTION 6. COSTS AND SECURITY THEREFOR
RULE 125. PARTIES RESPONSIBLE

Each party to a suit shall be liable to the officers of the court for all costs incurred by himself.

RULE 126. FEE FOR SERVICE OF PROCESS IN A COUNTY OTHER THAN IN THE
COUNTY OF SUIT

(@) GeneralRule:FeeDueBeforeSewice.A sheriffor constablenayrequirepayment
before serving process in a case pending in a county other than the county in which the
sheriff or constable is avfficer.

(b)  Exception: Statement of Inability to Afford Payment of Court Costs Hileal.
Staement of Inability to Afford Payment of Court Costs has been filed in a case in which
the declarant requests service of process in a county other than in the county of suit, the
clerk must indicate on the document to be served that a Statement ofyrtabAliford
Payment of Court Costs has been filed. The sheriff or constable must execute the service
without demandingayment.

RULE 127. PARTIES LIABLE FOR OTHER COSTS



Each party to a suit shall be liable for all costs incurred by Hithe costs cannot be collected
from the partyagainstivhomtheyhavebeenudged,executiommayissueagainstainypartyin such
suit for the amount of costs incurred by such party, butore.

[RULE 128. Repealed effective April 1,1984]

RULE 129. HOW COSTS COLLECTED

If any party responsible for costs fails or refuses to pay the same within ten days afterfdemand
payment, the clerk or justice of the peace may make certified cae diill of costs then due,
andplacethe samen thehandsof the sheriff or constabldor collection.All taxesmposedon law
proceedings shall be included in the bill of costs. Such certified bill of costs shall have the force
and effect of an execution. The removal of a case by appeal shall not prevent the issuance of an
execution forcosts.

RULE 130. OFFICER TO LEVY
The sheriff or constable upon demand and failure to pay said bill of costs, may levy upon a
sufficient amount of property of the person from whom said costs are due to satisfy thangame,
sellsuchpropertyasunderexecution Wheresuchpartyis notaresdentof the countywheresuch
suitis pending the paymentof suchcostsmaybe demandeaf his attorneyof record;andneither

the clerk nor justice of the peace shall be allowed to charge any fee for making out such certified
bill of costs, unless he is compelled to makeva.

RULE 131. SUCCESSFUL PARTY TORECOVER
Thesuccessfupartyto asuitshallrecoverof hisadversaryall costsincurredtherein,exceptwhere
otherwiseprovided.

[RULE 132. Repealed effective April 1,1984]
RULE 133. COSTS OFMOTION
The court may give or refuse costs on motions at its discretion, except where otherwise provided
by law or these rules.

[RULE 134. Repealed effective April 1,1984]

[RULE 135. Repealed effective April 1,1984]



RULE 136. DEMAND REDUCED BY PAYMENTS

Where the plaintiff's demand is reduced by payment to an amount which would not have been
within the jurisdiction of the court, the defendant shall recover his costs.

RULE 137. IN ASSAULT AND BATTERY, ETC.

In civil actions for assault and battery, slander and defamation of character, if the verdict or
judgment shall be for the plaintiff, but for less than twenty dollars, the plaintiff shall not recover
his costs, but each paghall be taxed with the costs incurred by him in such suit.

RULE 138. COST OF NEW TRIALS

The costs of new trials may either abide the result of the suit or may be taxed against the party to
whom the new trial is granted, as the court may adjudge whgrahts such new trial.

RULE 139. ON APPEAL AND CERTIORARI

When a case is appealed, if the judgment of the higher court be against the appellant, but for less
amount than the original judgment, such party shall recover the costs of the higher cshiailbut

be adjudged to pay the costs of the court below; if the judgment be against him for the same or a
greater amount than in the court below, the adverse party shall recover the costs of botlfi courts.
the judgment of the court above be in favor ofpihety appealing and for more than the original
judgment suchpartyshallrecoverthe costsof bothcourts;if thejudgment ben his favor, but for

the same or a less amount than in the court below, he shall recover the costs of the court below,
and pay the costs of the coaliove.

RULE 140. NO FEE FOR COPY

No fee for a copy of a paper not required by law or these rules to be copiedestaaieth in the
bill of costs.

RULE 141. COURT MAY OTHERWISE ADJUDGE COSTS

The court may, for good cause, to be stated on the record, adjudge the costs otherwise than as
provided by law or these rules.

RULE 142. SECURITY FOR COSTS



The clerk shall require from the plaintiff fees for services rendered before issuimycm®gs
unless filing is requested pursuant to Rule 145 of these rules.

RULE 143. RULE FOR COSTS

A party seeking affirmative relief may be ruled to give security for costs at any time before final
judgment, upon motion of any party, or any officerha# tourt interested in the costs accruing in
such suit, or by the court upon its own motion. If such rule be entered against any party and he
failed to comply therewith on or before twenty (20) days after notice that such rule has been
entered, the clainof affirmative relief of such party shall be dismissed.

RULE 143a. COSTS ON APPEAL TO COUNTY COURT

If the appellant fails to pay the costs on appeal from a judgment of a justice of the peace or small
claims court within twenty (20) days after being notified to do so by the county clerk, the appeal
shallbedeemedotperfectecandthecountyclerkshallreturnall papersn saidcauseo thejustice

of the peace having original jurisdiction and the justice of the peace shall proceed as though no
appeal had beesttempted.

RULE 144. JUDGMENT ON COST BOND

All bondsgivenassecurityfor costsshallauthorizgudgmentagainstall the obligorsin suchbond
for the said costs, to be entered in the final judgment afahse.

RULE 145. PAYMENT OF COSTS NOT REQUIRED

@ GeneralRule.A partywhofiles a Statemenbf Inability to Afford Paymenof CourtCosts
cannot be required to pay costs except by order of the court as provided by this rule. After
the Statement is filed, the clerk must docket the case, issue citation, and provide any other
servicethatis ordinarily providedto a party. The Stateanentmusteitherbe swornto before
a notary or made under penalty of perjury.
the Statement.

b) Supreme Court Form; Clerk to Provid&éhe declarant must use the form Statement
approved by the Supreme Count,tbe Statement must include the information required
by theCourtapprovedorm. Theclerkmustmaketheform availableto all personsithout
charge orequest.

© Costs Definedi Cost s mean any fee charged by the
could be taxed in a bill of costs, including, but not limited to, filing fees, fees for issuance
and service of process, fees for a cappointed professional, and fees chargedhiey
clerk or court reporter for preparation of the appeliaterd.



@
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Defects.The clerk may refuse to file a Statement that is not sworn to before a notary or
madeunderpenaltyof perjury. No otherdefectis a groundfor refusingto file a Statement

or requiring the party to pay costs. If a defect or omission in a Statement raméie
cour® onits ownmotionor on motionof theclerk or anypartyd maydirectthedeclarant

to correct or clarify th&tatement.

Evidence of Inability to Afford Costs Requirdthe Statement must say that the declarant
cannot afford to pay costs. The declarant must provide in the Statement, and, if available,
in attachments to the Statement, evidence
as evidence that trdeclarait

Q) receives benefits from a government entitlement program, eligibility for which is
dependent onmeénsie recipientds

2 is being represented in the case by an attorney who is providing free legal services
to the declarant, without contingent¢iyrough:

(A)  aprovider funded by the Texas Access to JuSizendation;

(B) aprovider funded by the Legal Services Corporaton;

(C) a nonprofit that provides civil legal services to persons living at or below
200% of the federal poverty guidelines published annuallyhb United
States Department of Health and Hunsamvices;

3 has applied for free legal services for the case through a provider listed in (e)(2)
and was determined to be financially eligible but was declined representation;

4 does not have funds to afford paymentaosts.

Requirement to Pay Costs Notwithstanding Stateriéet.court may order the declarant
to pay costs only dsllows:

Q) OnMotionbytheClerkor a Party. Theclerk or anypartymaymoveto requirethe
declarant to pay costs only if the motion contains sworn evidence, not merely on
information orbelief:

(A)  that the Statement was materially false when it was neeide;

(B) that because of changed circumstances, the Statement is no longer true in
materialrespects.

2 On Motion by the AttorneyAd Litemfor a Parentin CertainCasesAn attorneyad
litem appointed to represent a parent under Section 107.013, Family Code, may
move to require the parent to pay costs only if the motion compliegfy¢ith



3 On Motion by the Court ReportéWhen the declarant requests the preparation of
arerporterodés record but cannot make arran
may move to require the declarant to prove the inability to affosts.

4) On t he Cour t Wkene@awevideloe tamesrbefore the court that the
declarant may be able to afford costs, or when an officer or professional must be
appointed in the case, the court may require the declarant to prove the inability to
afford costs.

(5) NoticeandHearing.Thedeclarantmaynotberequiredto paycostswithoutanoral
evidentiary hearing. The decl arant mu st
Notice must either be in writing and served in accordance with Rule 21a or given
in open court. At the hearing, the burden is on the declarant to prove the inability
to aford costs.

(6) FindingsRequired An orderrequiringthedeclaranto paycostsmustbesupported
by detailed findings that the declarant can afford toqueys.

) Partial and Delayed Paymenthe court may order that the declarant pay the part
of the costghe declarant can afford or that payment be made in installments. But
the court must not delay the case if payment is manhstallments.

(o)) Review of Trial Cour©rder.

(1)  OnlyDeclarantMay Challenge;Motion.Only thedeclarantmaychallengeanorder
issued by the trial court under this rule. The declarant may challenge the order by
motion filed in the court of appeals with jurisdiction over an appeal from the
judgment in the case. The declarant is not required to pay any filing fees related to
the motion in the court appeals.

(2)  Time for Filing; ExtensionThe motion must be filed within 10 days after the trial
courtés order is signed. The courift of a
the declarant demonstrates good cause for the é&xteingavriting.

(€)) Record.After a motion is filed, the court of appeals must promptly send notice to
thetrial courtclerkandthecourtreporterequestingreparatiorof therecordof all
trial court proceedings on courtenaycsetal ar an
deadline for filing the record. The record must be provided wittloarge.

4) Court of Appeals to Rule Promptlifhe court of appeals must rule on the motion
at the earliest practicabliene.

() JudgmentThejudgmentmustnotrequirethe declaranto paycosts,andaprovisionin the
judgment purporting to do so is void, unless the court has issued an order under (f), or the
declaranhasobtaineda monetaryrecovery andthecourtorderstherecoveryto beapplied



toward payment of costs.
Notes and Comments

Comment t01988 change: The purpose of this rule is to allow indigents to file suit and
have citation issued based solely on an affidavit of indigency filed with the suit.

Commertt 2005: The rule is amended to prohibit the contest of an affidavit that is
accompaniehy an attorneyos | OLTA certificate.

Comment t®2016 Change: The rule has been rewritten. Access to the civil justice system
cannot be denied because a person cannot afford to pay court costs. Whether a particular fee is a
court cost is governed by this rule, Civil Practice and Remedies Saxteon 31.007, and case
law.

The issue is not merely whether a person can pay costs, but whether the person can afford to pay
costs. A person may have sufficient cash on hand to pay filing fees, but the person cannot afford
the fees if paying them woulareclude the person from paying for basic essentials, like housing

or food. Experiencendicateghatalmostall filers describedn (e)(1)(3), andmostfilers described

in (e)(4), cannot in fact afford to pagsts.

Because costs to access the syétdiiing fees, fees for issuance of process and noticesfessd

for service and retuth are kept relatively small, the expense involved in challenging a claim of
inability to afford costsoftenexceedshe coststhemselvesThus,therule doesnotallow theclerk

or a party to challenge a I|Iitigantdés claim of
theclaimis false.Thefiling of a Statemenof Inability to Afford Paymenbf CourtCost® which

may either be sworn to before a notary or made under penalty of perjury, as permitted by Civil
Practice and Remedies Code Section 13206Xll that is needed to require the clerlptovide
ordinaryserviceswithout paymenbf feesandcosts But evidenceanaycometo light thattheclaim
wasfalsewhenmade Andthed e c | acircamstaiicemaychangesothattheclaimisnolonger
true.lImportantly,costsmayincreasewith theappointmenbf officersor professionale thecase,
orwhenar e p o retoedmustbepreparedThereporters alwaysallowedto challengea claim

of inability to afford costsbeforeincurringthe substantiaexpensef recordpreparationThetrial

court always retains discretion to require evidence ahanility to affordcosts.

RULE 146. DEPOSIT FOR COSTS

In lieu of a bond for costs, the party required to give the same may deposit with the clerk of court
or the justice of the peace such sum as the court or justice from time to time may designate as
sufficient to pay the accrued costs.

RULE 147. APPLIES TO ANY PARTY
Theforegoingrulesasto securityandrule for costsshallapplyto anypartywho seeksajudgment
against any othgrarty.



RULE 148. SECURED BY OTHER BOND

No further security shall be required if the costs are secured by theiprevof an attachmeat
other bond filed by the party required to give securityctsts.

RULE 149. EXECUTION FOR COSTS

When costs have been adjudged against a party and are not paid, the clerk or justice of the court
in which the suit was determined may issue execution, accompanied by an itemized bill of costs,
against such party to be levied and collected as in othes;@as# said officer, on demand of any

party to whom any such costs are due, shall issue execution for costs at once. This rule shall not
applyto executorsadministrator®r guardiansn casesvherecostsareadjudgedagainstheestate

of a deceased pens or of a ward. No execution shall issue in any case for costs until after
judgment rendered therefor by tbaurt.

SECTION 7. ABATEMENT AND DISCONTINUANCE OF SUIT
RULE 150. DEATH OF PARTY

Where the cause of action is one which survives, no suit sistk decause of the death of any
party thereto before the verdict or decision of the court is rendered, but such suit may proceed to
judgment as hereinafter provided.

RULE 151. DEATH OF PLAINTIFF

If the plaintiff dies, the heirs, or the administratoreaecutor of such decedent may appear and
upon suggestion of such death being entered of record in open court, may be made plaintiff, and
the suit shall proceed in his or their nathigio such appearance and suggestion be made within
reasonable time &t the death of the plaintiff, the clerk upon the application of defendant, his
agent or attorney, shall issue a scire facias for the heirs or the administrator or executor of such
decedentrequiringhim to appeaandprosecuteuchsuit. After serviceof suchscirefacias,should

such heir or administrator or executor fail to enter appearance within the time provided, the
defendant may have the sdismissed.

RULE 152. DEATH OF DEFENDANT

Wherethedefendanshalldie, uponthe suggestiorof deathbeingenteredf recordin opencourt,

or uponpetitionof theplaintiff, theclerk shallissuea scirefaciasfor theadministratoor executor

or heir requiring him to appear and defend the suit and upon the return of such service, the suit
shall proceed against such administrator or executogior



RULE 153. WHEN EXECUTOR, ETC. DIES

Whenanexecutoror administratoshallbea partyto anysuit, whetherasplaintiff or asdefendant,
andshalldie or ceasdo be suchexecutoror administratorthe suitmaybe continuedoy or against

the person succeeding him in the administration, or by or against the heirs, upon like proceedings
beinghadasprovidedin thetwo precedingules,or thesuitmaybedismissedasprovidedin Rule

151.

RULE 154. REQUISITES OF SCIRE FACIAS
Thescirefaciasandreturnsthereon providedfor in this section shallconformto therequisiteof
citations and the returns thereon, under the provisions of iese
RULE 155. SURVIVING PARTIES
Wheretherearetwo or moreplaintiffs or defendantsandoneor moreof themdie,uponsuggestion
of such death being entered upon the record, the suit shall at the instance of either party proceed
in the name of the surviving plaintiffs or against the surviving defendants, as the cdse may
RULE 156. DEATH AFTER VERDICT OR CLOSE OF EVIDENCE
When a party in a jury case dies between verdict and judgment, or a party Huayncase dies

after the evidence is closed and before judgment is pronounced, judgment shall be rendered and
entered as if all parties were living.

[RULE 157. Repealed effective January 1, 1988]

RULE 158. SUIT FOR THE USE OF ANOTHER

When a plaintiff suing for the use of another shall die before verdict, the person for whose use
suchsuitwasbrought,uponsuchdeathbeingsuggestedntherecordin opencourt,mayprosecute
the suit in his own name, and shall be as responsible for costs as if he brosgitt the

RULE 159. SUIT FOR INJURIES RESULTING IN DEATH

In casesarisingunderthe provisionsof thetitle relatingto injuriesresultingin death thesuitshall
not abate by the death of either party pending the suit, but in such case, if the plaintiffidres,
thereis only oneplaintiff, someoneor moreof the partiesentitledto themoneyrecoverednaybe
substitutecandthe suit prosecutedo judgmentin the nameof suchpartyor parties for the benefit



of the person entitled; if the defendant dies, his executor, administrator or heir may be made a
party, and the suit prosecuted to judgment.

RULE 160. DISSOLUTION OF CORPORATION

The dissolution of a corporation shall not operate to abate any pending suit in which such
corporations adefendantbutsuchsuitshallcontinueagainssuchcorporatiorandjudgmentshall
be rendered as though the same weralissblved.

RULE 161. WHERE SOME DEFENDANTS NOT SERVED

When some of the several defendants in a suit are served with process in caredtters are

not so served, the plaintiff may either dismiss as dsé¢mot so served and proceed against those
whoare,or hemaytakenewprocessgainsthosenot servedpr mayobtainseverancef thecase

as between those served and those not served, but no dismissal shall be allowed as to a principal
obligor without also dismissing the parties secondarily liable except in cases provided by statute.
No defendant against whom any suit may be so disthisisall be thereby exonerated from any
liability, butmayatanytime beproceede@gainstasif nosuchsuithadbeenbroughtandno such
dismissalordered.

RULE 162. DISMISSAL OR NON-SUIT

At anytime beforethe plaintiff hasintroducedall of his evidenceotherthanrebuttalevidencethe
plaintiff may dismiss a case, or take a fsuit, which shall be entered in the minutes. Notice of
the dismissal or nesuit shall be served in accordance with Rule 21a on any party who has
answered or has been served with process without necessityrodrder.

Any dismissal pursuant to this rule shall not prejudice the right of an adverse party to be heard on
a pending claim for affirmative relief or excuse the payment of all costs taxed by the clerk. A
dismissal under this rule shall have no dff@e any motion for sanctions, attorney's fees or other
costs, pending at the time of dismissal, as determined by the court. Any dismissal pursuant to this
rule which terminates the case shall authorize the clerk to tax court costs against dismissing party
unless otherwise ordered by the court.

Notes and Comments
Commento 1988changeThepurposeof thisruleis to fix adefinitetime afterwhichapartymay
not voluntarily dismiss or nesuit the cause of action. In addition, these amendments will not

di sturb any pending motions for sanctions or
non-suit ordismissal.

RULE 163. DISMISSAL AS TO PARTIES SERVED, ETC.



When it will not prejudice another party, the plaintiff may dismiss his suit as to one or more of
several parties who were served with process, or who have answered, but no such dismissal shall
in any case, be allowed as to a principal obligor, excepieicéses provided for by statute.

[RULE 164. Repealed effective January 11988]

RULE 165. ABANDONMENT

A party who abandons any part of his claim or defense, as contained in the pleadings, may have
that fact entered of record, so as to show that the matters therein were not tried.

RULE 165a. DISMISSAL FOR WANT OF PROSECUTION

1 Failure to Appear. A case maye dismissed for want of prosecution on failure of any
party seeking affirmative relief to appear for any hearing or trial of which the party had
notice. Notice of the court's intention to dismiss and the date and place of the dismissal
hearing shall be s¢ by the clerk to each attorney of record, and to each party not
represented by an attorney and whose address is shown on the docket or in the papers on
file, by postingsamen theUnited StatedPostalService At thedismissahearingthecourt
shall dsmiss for want of prosecution unless there is good cause for the case to be
maintainednthedocket.If thecourtdetermineso maintainthecaseonthedocket,t shall
renderapretrialorderassigningatrial datefor thecaseandsettingdeadlinedor thejoining
of new parties, all discovery, filing of all pleadings, the making of a response or
supplementalesponseto discoveryandotherpretrialmatters The casemaybecontinued
thereafter only for valid and compelling reasons speadifi determined by court order.
Notice of the signing of the order of dismissal shall be given as provided in Rule 306a.
Failureto mail noticesasrequiredby thisrule shallnotaffectanyof the periodsmentioned
in Rule 306a except as provided in thae.

2. Non-Compliance With Time Standards. Any case not disposed of within time
standardgpromulgatedy the SupremeCourtunderits AdministrativeRulesmaybeplaced
on a dismissallocket.

3. Reinstatement.A motion to reinstate shall set forth the grounds therefor and be verified
by the movant or his attornely.shall be filed with the clerk within 30 days after drder
of dismissals signedor within the periodprovidedby Rule 306a.A copy of themotionto
reinstate shall be served on each attorney of record and each party not represented by an
attorney whose address is shown on the docket or in the papers on file. The clerk shall
deliver a copy of the motion to the judge, who shetilsshearing on the motion as s@sn
practicable. The court shall notify all parties or their attorneys of record of the date, time
and place of thaearing.

The court shall reinstate the case upon finding after a hearing that the failure of the party



or his attorney was not intentional or the result of conscious indifference but was due to an
accident or mistake or that the failure has been otherwise reasonably explained.

In the event for any reason a motion for reinstatement is not deloydsjned written

order within seventyive days after the judgment is signed, or, within such other time as
may be allowed by Rule 306a, the motion shall be deemed overruled by operation of law.
If amotionto reinstatas timely filed by anyparty,thetrial court,regardles®f whetheran

appeal has been perfected, has plenary power to reinstate the case until 30 days after all
suchtimely filed motionsareoverruled eitherby awrittenandsignedorderor by operation

of law, whichever occurs first.

4, Cumulative Remedies.This dismissal and reinstatement procedure shall be cumulative

of therulesandlaws governinganyotherproceduresvailableto the partiesin suchcases.

The same reinstatement procedures tainetable are applicable to all dismissals for want

of prosecution including cases which are dismissed pursuant to the court's ipbesmt

whether or not a motion to dismiss has bied.

SECTION 8. PRE-TRIAL PROCEDURE
RULE 166. PRE-TRIAL CONFERENCE

In an appropriate action, to assist in the disposition of the case without undue expense or burden
to the parties, the court may in its discretion direct the attorneys for the parties and the parties or
their duly authorized agents appear before it for a conference to consider:

@ All pending dilatory pleas, motions aeslceptions;

b) The necessity or desirability of amendments tqthadings;

© A discoveryschedule;

@ Requiring written statements of the part@sitentions;

© Contested issues of fact and the simplification oisbees;

® The possibility of obtaining stipulations faict;

© The identification of legal matters to be ruled on or decided bydhs;

(h) The exchange of a list of direct fact withesses, other than rebuttal or impeaching

witnesseshenecessityf whosetestimonycannotreasonablypeanticipatedefore
the time of trial, who will be called to testify at trial, stating their address and

telephone number, and the subject of the testimony of eaclvinelss;

0 The exchangeof a list of expertwitnessesvho will be calledto testify at trial,



stating their address and telephone number, and the subject of the testimony and
opinions that will be proffered by each expert witness;

0 Agreed applicable propositions of law and contested issuas/pf

® Proposed jury charge questions, instructions, and definitions for a jury case or
proposed findings of fact and conclusions of law for a norgasg;

0 The marking and exchanging of all exhibits that any party may use at trial and
stipulation to the autheiotty and admissibility of exhibits to be usedral;

(m)  Written trial objections to the opposite party's exhibits, stating the basis for each
objection;

n) The advisability of a preliminary reference of issues to a master or auditor for
findings to be useds evidence when the trial is to bejiny;

(o) The settlement of the case, and to aid such consideration, the court may encourage
settlement;

® Such other matters as may aid in the disposition cdi¢hien.

The court shall make an order which recites the action taken at the pretrial conference, the
amendments allowed to the pleadings, the time within which same may be filed, and the
agreementmadeby the partiesasto anyof the mattersconsideredandwhich limits theissuedor

trial to those not disposed of by admissions, agreements of counsel, or rulings of the court; and
such order when issued shall control the subsequent course of the action, unless modified at the
trial to prevent manifest injustice.n& court in its discretion may establish by rule a pretrial
calendar on which actions may be placed for consideration as above provided and may either
confine the calendar to jury actions or extend it taetilons.

Pretrial proceedings in multidistrititigation may also be governed by Rules 11 and 13 of the
Rules of Judicial Administration.

Notes and Comments

Comment tdl990 change: To broaden the scope of the rule and to confirm the ability of
the trial courts at pretrial hearings to encourage settlement.

RULE 166a. SUMMARY JUDGMENT

@ For Claimant. A party seeking to recover upon a claim, counterclaim, agsaiaim or
to obtain a declaratory judgment may, at any time after the adverse party has appeared or
answeredmovewith or without supportingaffidavitsfor asummaryjudgmentin his favor
upon all or any part thereof. A summary judgment, interlocutory in character, may be
renderecdbn the issueof liability alonealthoughthereis a genuineissueasto amountof
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damages.

For Defending Party. A party against whom a claim, aaierclaim, or crosslaim is
asserted or a declaratory judgment is sought may, at any time, move with or without
supporting affidavits for a summary judgment in his favor as to all or anthpagbf.

Motion and Proceedings Thereon.The motion for summarjudgment shall state the
specific grounds therefor. Except on leave of court, with notice to opposing counsel, the
motion and any supporting affidavits shall be filed and served at least taeatgays

before the time specified for hearing. Except @véeof court, the adverse party, not later
than seven days prior to the day of hearing may file and serve opposing affidavits or other
written response. No oral testimony shall be received at the hearing. The judgment sought
shallberenderedorthwithif (i) thedepositiortranscriptsinterrogatoryanswersandother
discoveryresponsereferencear setforth in themotionor responseand(ii) thepleadings,
admissions, affidavits, stipulations of the parties, and authenticated or ceptifaid
records, if any, on file at the time of the hearing, or filed thereafter and before judgment
with permission of the court, show that, except as to the amount of damages, there is no
genuine issue as to any material fact and the moving party tee@rit judgment as a
matter of law on the issues expressly set out in the motion or in an answer or any other
response. Issues not expressly presented to the trial court by written motion, answer or
other response shall not be considered on appeal asdgrdor reversal. A summary
judgment may be based on uncontroverted testimonial evidence of an interested witness,
or of an expert witness as to subject matter concerning which the trier of fact must be
guided solely by the opinion testimony of expertshé evidence is clear, positive and
direct,otherwisecredibleandfreefrom contradiction@ndinconsistenciesandcouldhave

been readilycontroverted.

Appendices, References and Other Use of Discovery Not Otherwise on File.
Discovery products not on file with the clerk may be used as summary judgwcirice

if copiesof thematerial,appendicesontainingtheevidencepr anoticecontainingspecific
referenceso thediscoveryor specificreferenceso otherinstrumentsarefiled andserved
onall partiestogethemwith a statemenbf intentto usethe specifieddiscoveryassummary
judgment proofs: (i) at least twentne days before the hearing if such proofs are to be
usedto supportthesummaryjudgment;or (ii) atleastseverdaysbeforethehearingif such
proofs are to be used to oppose the sumiuagment.

Case Not Rilly Adjudicated on Motion. If summary judgment is not rendered uplos

whole case or for all the relief asked and a trial is necessary, the judge may at the hearing
examinghepleadingsandtheevidenceonfile, interrogatecounselascertairwhatmaterial

fact issues exist and make an order specifying the facts that are established as a matter of
law, and directing such further proceedings in the action gasire

Form of Affidavits; Further Testimony. Supporting and opposing affidavits shall be
madeon personaknowledge shallsetforth suchfactsaswould beadmissiblen evidence,

and shall show affirmatively that the affiant is competent to testify to the matters stated
therein.Swornor certified copiesof all papersor partsthereofreferredto in anaffidavit



shall be attached thereto or served therewith. The court may permit affidavits to be
supplemented or opposed by depositions or by further affidavits. Defects in the form of
affidavitsor attachmentsvill notbegrounddor reversalunlessspecificallypointedout by
objection by an opposing party with opportunity, but refusamend.

© When Affidavits Are Unavailable. Should it appear from the affidavits of a party
opposinghe motionthathe cannotfor reasonstatedpresenby affidavit factsessentiato
justify his opposition, the court may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depositions to be taken or discovery to
be had or may make such other order @issis

() Affidavits Made in Bad Faith. Should it appear to the satisfaction of the court at any
time that any of the affidavits presented pursuant to this rule are presented in bad faith or
solelyfor the purposeof delay,the courtshallforthwith orderthe partyemployingthemto
pay to the other party the amount of the reasonable expenses which the filing of the
affidavitscausedimtoincur,includingreasonablattorney'sees andanyoffendingparty
or attorney may be adjudged guiltycaintempt.

0 No-Evidence Motion. After adequate time for discovery, a party without presenting
summaryudgmentevidencemaymovefor summaryjudgmentonthe groundhatthereis
no evidence of one or more essential elements of a claim or defense on which an adverse
party would have the burden of proof at trial. The motion must state the elements as to
whichthereis noevidenceThecourtmustgrantthemotionunlesgherespomlentproduces
summary judgment evidence raising a genuine issue of mdietial

Notes and Comments

Comment tol990 change: This amendment provides a mechanism for using previously
nonfiled discoveryin summaryjudgmentpractice Suchproofsmustall befiled in advanceof the
hearingin accordanceavith Rule 166a.Paragraphg&d) through(g) arerenumberede) through(h).

Comment to1997 change: This comment is intended to inform the construction and
application of the rule. Paragraph (i) authorizes a motion for summary judgment based on the
assertiorthat,afteradequat®pportunityfor discovey, thereis noevidenceo supportoneor more
specifiedelementof anadverse a r tlainbosdefenseA discoveryperiodsetby pretrialorder
should be adequate opportunity for discovery unless there is a showing to the contrary, and
ordinarily a motion under paragraph (i) would be permitted after the period but not before. The
motionmustbespecificin challengingheevidentiarysupportfor anelemenbf aclaimor defense;
paragraph (i) does not authorize conclusory motions or gener@idence challenges to an
opponent 6s case. Paragraph (i) does not apply
paragraphs (a) or (b), in whicthe movant must prove it is entitled to judgment by establishing
each element of its own claim or defense as a matter of law or by negating an element of the
respondentds claim or defense as a matter of
therespondent is not required to marshal its proof; its response need only point out evidence that
raises a fact issue on the challenged elements. The existing rules continue to govern the general
requirements of summary judgment practice. A motion undexgpaph (i) is subject teanctions



provided by existing law (Tex Civ. Prac. & Rem. Code 88 9.00.006) and rule (Tex R. Cif.
13). The denial of a motion under paragraph (i) is no more reviewable by appeal or mandamus
than the denial of a mion under paragrap(t).

[RULE 166b. Repealed effective January 11999]

[RULE 166¢c. Repealed effective January 11999]

RULE 167. OFFER OF SETTLEMENT; AWARD OF LITIGATION COSTS

167.1. Generally.

Certain litigation costs may be awarded against a party who rejects an offer made substantially in
accordance with this rule to settle a claim for monetary damageduding a counterclaim,
crossclaim, or thirgbarty claim- except in:

(@)
(b)
()

(d)
(€)

(f)

a classaction;
a shareholder's derivatiaetion;

an action by or against the State, a unit of state government, or a political
subdivision of theState;

an action brought under the Fanmilpde;

an action to collect workers' compensation benefits under title 5tleubbf the
Labor Code; or

an action filed in a justice of the peace court or small claoust.

167.2. SettlementOffer

@ Defendant's declaration a prerequisite; deadliAesettlement offer under this rule may
not be made until a defendanta party againstvhom a claim for monetary damages is
made-- files adeclaratiorinvoking thisrule. Whena defendanfiles sucha declarationan
offer or offers may be made under this rule to settle only those claims by and against that
defendant. The declaration must be filed no later than 45 days before the case is set for
conventional trial on the merits.

(9)] Requirements of an offek. settlemat offer must:

(1)

be inwriting;
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(2 state that it is made under Rule 167 and Chapter #i& dfexas Civil Practice and
Remedieode;

3 identify the party or parties making the offer and the party or parties to whom the
offer ismade;

4) statethetermsby which all monetaryclaims- includinganyattorneyfees,interest,
andcoststhatwould berecoverablaip to thetime of theoffer - betweertheofferor
or offerors on the one hand and the offeree or offerees on the other swildue

(5) state a deadlineno sooner than 14 days after the offer is servieg which the
offer must be accepted,

(6) be served on all parties to whom the offamade.

Conditions of offerAn offer may be made subject to reasonable conditions, including the
executiorof appropriateeleasesndemnitiesandotherdocumentsAn offereemayobject

to aconditionby written noticeservedon theofferor beforethe deadlinestatedn theoffer.

A condition to which no such objection is made is presumed to have been reasonable.
Rejectionof anoffer madesubjectto aconditiondeterminedy thetrial courtto havebeen
unreasonable cannot be the basis foaward of litigation costs under thigde.

Nonrmonetaryandexceptedlaimsnotincluded.An offer mustnotincludenon-monetary
claims and other claims to which this rule doesapguly.

Time limitations An offer may not benade:
Q) before a defendant's declaratiorilisd;

(2)  within 60 days after the appearance in the case of the offeror or offéiebever
is later;

3 within 14 days before the date the case is set for a conventional trial on the merits,
excepthatanoffer maybemadewithin thatperiodif it isin responséo, andwithin
seven days of, a priaffer.

Successive offeré party may make an offer after having made or rejected a prior offer.
A rejection of an offer is subject to imposition of litigation costs under this rule ahly if
offer is more favorable to the offeree than any poiter.

Withdrawal, Acceptance, ard Rejection of Offer

Withdrawal of offer.An offer can be withdrawn before it is accepted. Withdrawal is
effective when written notice of the withdrawal is served on the offeree. Once an
unaccepted offer has been withdrawn, it cannot be accepted or lb@stedor awarding
litigation costs under thigile.
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Acceptancef offer. An offer thathasnot beenwithdrawncanbeaccepteanly by written

notice served on the offeror by the deadline stated in the offer. When an offer is accepted,
the offeror or offereemayfile the offer and acceptana@ndmaymovethecourtto enforce

the settlement.

Rejection of offerAn offer that is not withdrawn or accepted is rejected. An offer may
also be rejected by written notice served on the offeror by the deadline statedfiarthe

Objection to offer made before an offeror's joinder or designation of responsible third
party. An offer made before an offeror joins another party or designates a responsible
third party may not be the basis for awarding litigation costs under this rule against an
offeree who files an objection to the offer within 15 days after service of tbeoo#
pleading odesignation.

Awarding Litigation Costs

Generally.If a settlement offer made under this rule is rejected, and the judgment to be
awarded on the monetary claims covered by the offer is significantly less favorable to the
offeree than wa the offer, the court must award the offeror litigation costs against the
offeree from the time the offer was rejected to the tinjadgment.

ASignificantly less favorabk) defined. A judgment award on monetary claims is
significantly less favorable than an offer to settle those cl&ims

Q) the offeree is a claimant and the judgment would be less than 80 percent of the
offer; or

2 the offeree is a defendant and the judgment would be more than 120 pethent of
offer.

Litigation costs.Litigation costs are the expenditures actually made and the obligations
actuallyincurred- directlyin relationto the claimscoveredoy asettlementbffer underthis

rule - for thefollowing:

Q) courtcosts;

(2 reasonable deposition costs, in cases filed on or after Septer2ban 1,

3 reasonable fees for not more than two testifying expert witnesse:s;

4) reasonable attorndges.

Limits on ltigation costs.The litigation costs that may be awarded under this rule must
not exceed the followingmount:



@ In casediled beforeSeptembet, 2011 litigation coststhatmaybeawardedunder
this rule must not exceed the followiaghount:

A thesumof thenoneconomidamagesheexemplaryor additionaldamages,
and onehalf of the economic damages to be awarded to the claimtrd in
judgment;minus

B the amount of any statutory or contractual liens in connection with the
occurrences or incidents giving rise to theim.

2 In casediles onor afterSeptembet, 2011 thelitigation costshatmaybeawarded
to any party under this rule must not exceed the total amount that the claimant
recoversor would recoverbeforeaddinganawardof litigation costsunderthisrule
in favor of theclaimantor subtractingasanoffsetanawardof litigation costsunder
this rule in favor of thelefendant.

© No double recovery permitted. party who is entitled to recover attorney fees and costs
under another law may not recover those same attorney fees and costs as litigation costs
under thigule.

® Limitation on atbrney fees and costs recovered by a party against whom litigation costs
are awardedA party against whom litigation costs are awarded may not recover attorney
fees and costs under another law incurred after the date the party rejected the settlement
offer made the basis of tlasvard.

© Litigation costs to be awarded to defendant as a Bdtdfgation costs awarded to a
defendant must be made a setoff to the claimant's judgment agaidstahdant.

167.5. Procedures

@ Modification of time limitsOn motion, and for good cause shown, the court may
written order made before commencementriaf on the merits- modify the time limits
for filing a declaration under Rule 167.2(a) or for makingfher.

b) Discovery permittedOn motion, and for good cause shown, a party against whom
litigation costsareto beawardednayconductdiscoveryto ascertairthereasonableness
the costs requested. If the court determines the costs to be reasonable, it must order the
party requestig discovery to pay all attorney fees and expenses incurred by other parties
in responding to suatiiscovery.

© Hearing required.The court must, upon request, conduct a hearing on a request for an
award of litigation costs, at which the affected parties pragenevidence.

167.6. Evidence NotAdmissible

Evidence relating to an offer made under this rule is not admissible except for purposes of



enforcing a settlement agreement or obtaining litigation costs. The provisions of this ruletmay
be made kown to the jury by angneans.

167.7. Other Settlement Offers NotAffected

This rule does not apply to any offer made in a mediation or arbitration proceeding. A settlement
offer notmadein compliancewith thisrule, or asettlemenbffer notmadeunderthisrule,or made

in an action to which this rule does not apply, cannathkebasis for awarding litigation costs
underthisrule asto anyparty. Thisrule doesnotlimit or affecta party'sright to makeasettlement

offer that does not comply with this rule, or in an action to which this rule doeppigt

[RULE 167a. Repealed effective January 11999]

RULE 168. PERMISSION TO APPEAL

Onaparty-smotionoronitsowninitiative, atrial courtmay permit an appeal froman interlocutory

order that is not otherwise appealable, as provided by statute. Permission must be stated in the
order to be appealed. An order previously issued may be amended to include such permission.
The permission must identify the controlling question of lawoawtich theras a substantial
groundfor differenceof opinion,andmuststatewhy animmediateappealmaymateriallyadvance

the ultimate termination of tHaigation.

Notes and Comments

Comment t02011 change: Rule 168 is a new rule, added to implement amendments to
section 51.014(d(f) of the Texas Civil Practice and Remedies Code. Rule 168 applies only to
casesfiled on or afterSeptember 1, 2011. Rule 168 clarfithat the trial cours permisson to
appeal should be included in the order to be appealed rather than in a separate order. Rule of
Appellate Procedure 28.3 sets out the corollary requirements for permissive appeals in the courts
of appeals.

RULE 169. EXPEDITED ACTIONS
@) Application.

@ The expedited actions process in this rule applies to a suit in which all claimants,
other than counteclaimants, affirmatively plead that they seekly monetary
relief aggregating100,0000r less,includingdamage®f anykind, penaltiescosts,
expenses, prridgment interest, and attorntaes.

@ The expedited actions process does not apply to a suit in which a party has filed a
claim governed by the Family Code, the Property Code, the Tax Code, or Chapter
74 of the Civil Practie & Remedie€ode.



(b)

(©)

(d)

Recovery. In no event may a party who prosecutes a suit under this rule recover a
judgment in excess of $100,000, excluding podgmentinterest.

Removal fronProcess.
@ A court must remove a suit from the expedited actpnosess:
(A)  on motion and a showing of gd@ause by any partgy

(B) if any claimant, other than a countdaimant, files a pleading or an

amended or supplemental pleading that seeks any relief other than the

monetary relief allowed bfa)(1).

(%) A pleading, amended pleading, or supplemental plegaithat removes a suit from

the expedited actions process may not be filed without leave of court unless it is
filed before the earlier of 30 days after the discovery period is closed or 30 days
before the date set for tridleave to amend may be granted only if good cause for

filing the pleading outweighs any prejudice to an oppogarty.

©) If a suit is removed from the expedited actions process, the court must reopen

discovery under Rul&90.2(c).
Expedited ActionBrocess
@ Discovery. Discovery is governed by Rulg0.2.

@ Trial Setting; Contintances. On any party:=s request, the court mustset the case

for a trial date that is within 90 days after the discovery period in Rule 190.2(b)(1)

ends. The court may continue the case twice, not to exceed a totalafx0

©) Time Limits for Trial. Each side is allowed no more than eight hours to complete
jury selection, opening statements, presentation of evidence, examination and

crossexamination of witnesses, and closing argumedtsmotion and a showing

of good cause by any party, the court may extend the time limit to no more than

twelve hours peside.

(A)  Theterm Asidel has the same dfinition set out in Rule 233.

(B) Time spent on objections, bench conferences, bills of exception, and
challenges for cause to a juror under Rule 228 are not included in the time

limit.
@ Alternative DisputdResolution.

(A)  Unlessthe partieshaveagreednot to engagen alternativedispute



resolution, the court may refer the case to an alternative dispute resolution
procedure once, and the procedure must:

() not exceed a halfay in duration, excluding schedulitigne;

(in) not exceed a total cost of twice the amount of applicable civil filing
fees;and

(i)  be completed no later than 60 days before the initialseiting.

(B)  The court must consider objections to the referral unless prohibited by
statute.

(C) The parties may agree engage in alternative dispute resolution atiean
that provided for ir{A).

®) Expert Testimony. Unless requested by the party sponsoring the expert, a party
may only challenge the admissibility of expert testimony as an objection to
summary judgment édence under Rule 166a or during the trial on the merits.
This paragraph does not apply to a motion to strike fodiesegnation.

Notes and Comments
Comment t®2013 change:

1. Rule 169 is a new rule implementing section 22.004(h) of the Texas Government
Code, which was added in 2011 and calls for rules to promote the prompt, efficient, and cost
effective resolution of civil actions when the amount in controversy does not eXd@&000.

2. Theexpeditedactionsprocessreatedy Rule 169is mandatoryanysuitthatfalls
within the definition of 169(a)(1) is subject to the provisions ofrtie.

3. In determining whether there is good cause to remove the case from the process or
extendthetimelimit for trial, thecourtshouldconsiderfactorssuchaswhethethedamagesought
by multiple claimantsagainsthe samedefendanexceedn theaggregateherelief allowedunder
169(a)(1), whether a defendant has filed a compulsory counterclaim in good faith tha¢lsefeks
other than that allowed under 169(a)(1), the number of parties and witnesses, the complexity of
the legal and factual isss, and whether an interpretenecessary.

4, Rule 169(b) specifies that a party who prosecutes a suit under this rule cannot
recover a judgment in excess of $100,000. Thus, the ruBreéenhalgh v. Service Lloyds Ins.
Co, 787 S.W.2d 938 (Tex. 1990), doerot apply if a jury awards damages in excess of $100,000
to the party. The limitation of 169(b) does not apply to a cotolg@mant that seeks relief other
than that allowed unddi69(a)(1).

5. The discovery limitations for expedited actions are setroRule 190.2, whichs



also amended to implement section 22.004(h) of the Texas Government Code.

[RULE 170. Repealed effective April 1,1984]

RULE 171. MASTER IN CHANCERY

The court may, in exceptional cases, for good cause appoint a master in chancery, who shall be a
citizen of this State, and not an attorney for either party to the action, nor related to either party,
who shall perform all of the duties required of himtbg court, and shall be under orders of the
court, and have such power as the master of chancery has in a court of equity.

Theorderof referenceso themastemayspecifyor limit hispowersandmaydirecthim to report

only upon particular issues, or to do or perform particular acts, or to receive and report evidence
only and may fix the time and place for beginning and closing the hearings, and for the filing of
the master's report. Subject to the limitations sppetifications stated in the order, the master has
and shall exercise the power to regulate all proceedings in every hearing before him and to do all
actsandtakeall measuresecessargr properfor theefficient performancef his dutiesunderthe

orda. He may require the production before him of evidence upon all matters embraced in the
reference, including the production of books, papers, vouchers, documents and other writings
applicable thereto. He may rule upon the admissibility of evidence, wilessvise directety

the order of reference and has the authority to put withesses on oath, and may, himself, examine
them,andmaycall thepartiesto theactionandexamineghemuponoath.Whenapartysorequests,

the master shall make a record of #hadence offered and excluded in the same manner as
provided for a court sitting in the trial ofcase.

The clerk of the court shall forthwith furnish the master with a copy of the order of reference.

Thepartiesmay procuretheattendancef withessedeforethe masteby theissuancendservice
of process as provided by law and thesges.

The court mg confirm, modify, correct, reject, reverse or recommit the report, after it is filed, as
the court may deem proper and necessary in the particular circumstances of the case. The court
shall award reasonable compensation to such master to be taxed a$ susts

RULE 172. AUDIT

When an investigation of accounts or examination of vouchers appears necessary for the purpose
of justice between the parties to any suit, the court shall appoint an auditor or auditors to state the
accounts between the parti@sd to make report thereof to the court as soon as possible. The
auditorshallverify hisreportby his affidavit statingthathe hascarefullyexaminedhe stateof the
accounbetweerthepartiesandthathisreportcontainsatrue statementhereof,sofar asthesame

has come within his knowledge. Exceptions to such report or of any item thereof must be filed
within 30 daysof thefiling of suchreport.Thecourtshallawardreasonableompensatioto such



auditor to be taxed as st of suit.

173.1.

RULE 173. GUARDIAN AD LITEM

Appointment Governed by Statute or OtherRules

This rule does not apply to an appointment of a guardian ad litem governed by statute or other

rules.

173.2.

(@)

(b)

173.3.

(@)

(b)
(©)
173.4.
(@)
(b)

©

(d)

Appointment of Guardian ad Litem

When Appointment Required or Prohibitdthe court must appoint a guardian ad litem
for a party represented by a nesend or guardian only:

(1) the next friend or guardian appears to the court to have an interest adverse to the
party;or

(2 the partiesagree.

Appointment of the Same Person for Different Parfldge court must appoint the same
guardian ad litem for sirmally situated parties unless the court finds that the appointment
of different guardians ad litem ecessary.

Procedure

Motion Permitted But Not Requiredihe court may appoint a guardian ad litem on the
motion of any party or on its ownitiative.

Written Order RequiredAn appointment must be made by writtader.
Objections Any party may object to the appointment of a guardialitem.
Role of Guardian ad Litem
Court Officer and AdvisorA guardian ad litem acts as an officer and advisor to the court.

Determination of Adverse Interegt guardian ad litem must determine and advise the
courtwhether a party-s next friend orguardian has an interestadveseto the party.

When Settlement Proposé®hen an offer has been made to settle the claim of a party
represented by a next friend or guardian, a guardian ad litem has the limited duty to
determineand advise thecourt whether the settlement isin theparty:s best interest.

Participation in Litigation Limited A guardian aditem:



() may participate in mediation or a similar proceeding to attempt to reach a
settlement;

(2) must participate in any proceeding before the court whose purpose is to determine
whether a party:s next friend or guardian has an interest adverse to the party, or
whethera settlement of the party=s claim is in the farty-s bestinterest;

3 must not participate in discovery, trial, or any other part of the litigatidess:

() further participation is necessary to protect the party=s interest that is
adverseto thenext friends or guardian-s, and

B the participation is directed by the court in a written order statiffgcient
reasons.

173.5.CommunicationsPrivileged

Communications between the guardian ad litem and the party, the next friend or guardiain, or t
attorney are privileged as if the guardian ad litem were the attorney for the party.

173.6.

@

®)

©
@

173.7.

Compensation

Amount If a guardian ad litem requests compensation, he or she may be reimbursed for
reasonable and necessary expenses incurred and may be paid a reasonable hourly fee for
necessary servicgerformed.

Procedure At the conclusion of the appointment, a guardad litem may file an
application for compensation. The application must be verified and must detail the basis
for the compensation requested. Unless all parties agree to the application, the court must
conduct an evidentiary hearing to determine thd toteount of fees and expenses trat
reasonable and necessary. In making this determination, the court must not consider
compensation as a percentage of any judgmesgtdement.

TaxationasCoss. Thecourtmay tax aguardian ad litem=scompenstion as costsof court.

Other Benefit ProhibitedA guardian ad litem may not receive, directly or indirectly,

anything of value in consideration of the appointment other than as provided lwehis
Review

Rightof Appeal Any partymayseekmandamuseviewof anorderappointinga guardian

ad litem or directing a guardian ad litem=s participation in theliti gation. Any party and a
guardian ad litem may appeal an order awarding the guardian additepensation.



f SeveranceOn motion of the guardian ad litem or any party, the court must sever any
order awarding a guardian ad litem compensation to create a final, appealable

i No EffectonFinality of Settlemenbdr JudgmentAppellateproceeding$o reviewanorder
perining to a guardian ad litem do not affect the finality of a settlemgntigment.

Notes and Comments
Comment td2004 change:
1. The rule is completelyevised.

2. This rule does not apply when the procedures and purposes for appointment of
guardians aditem (as well as attorneys ad litem) are prescribed by statutes, such as the Family
Code and the Probate Code, or by other rules, such as the Parental Noto&tsn

3. The rule contemplates that a guardi an
nextfriend or guardian appears to have an interest adverse to the party because of the division of
settlement proceeds. In those situations, the responsibility of the guardian ad litem as prescribed
by the rule is very limited, and no reason exists for therdjan ad litem to participate in the
conductof thelitigation in anyotherway or to reviewthediscoveryor thelitigation file exceptto
the limited extent that it may bear on the division of settlement proceeddo&em v. Crabp
133 S.W.3d 268 (Tex. 2004) (per curiam). A guardian ad litem may, of course, choose to review
the file or attend proceedings when it is unnecessary, buguhsdian ad litem may not be
compensated for unnecessary expensesreices.

4, Only in extraordinary circumstances does the rule contemplate that a guardian ad
litem will haveabroader roleEventhen,theroleis limited to determiningwhetherap a r hextd s
friend or guardiarhasaninterestadverseo the partythatshouldbe consideredy the courtunder
Rule44.1n no evenimaya guardianadlitem superviseor supplanthe nextfriend or undertakdo
represent the party while serving as guardialiteah.

5. As an officer and advisor to the court, a guardian ad litem should have derived
judicial immunity.

6. Though an officer and adviser to the court, a guardian ad litem must noé&have
partecommunicéions with the court. See Tex. Code of Jud. Conduct, Canon

7. Because the role of guardian ad litem is limited in all but extraordinary situations,
and any risk that might result from services performed is also limited, compensation, if any is
sought, shold ordinarily beimited.

8. A violation of this rule is subject to appropria@nction.

RULE 174. CONSOLIDATION; SEPARATE TRIALS



@ Consolidation. When actions involving a common question of law or fact are pending
beforethe courtjt mayorderajoint hearingor trial of anyor all themattersin issuein the
actions; it may order all the actions consolidated; and it may make suchamdessning
proceedings therein as may tend to avoid unnecessary cdsiayr

b) SeparateTrials. Thecourtin furtheranceof conveniencer to avoid prejudicemayorder
a separate trial of any claim, credaim, counterclaim, or thirgarty claim, or of any
separatéssueor of anynumberof claims,crossclaims,counterclaimsthird-partyclaims,
or issues.

RULE 175. ISSUE OF LAW AND DILATORY PLEAS

Whenacasas calledfor trial in whichtherehasbeenno pretrialhearingasprovidedby Rule 166,
theissueof law arisingonthepleadingsall pleasin abatemenandotherdilatory pleasremaining
undisposedf shallbedeterminedandit shallbeno causdor postponemertf atrial of theissues
of law that a party is not prepared to try the issuéaadf

176.1 Form.

SECTION 9. EVIDENCE AND DISCOVERY
A. EVIDENCE
[RULE 176. Repealed effective January 1, 199%ee Rule 176.3]

RULE 176. SUBPOENAS

Every subpoena must be issued in the name of "The State of Texaststind

(@)
(b)
(©)
©
(f)

(9)

state the style of the suit and its cansmber;

state the court in which the suitpending;

state the date on which the subpoensassed;

identify the person to whom the subpoendirected;

state the time, place, and nature of the action required by the person to whom the

subpoena is directed, as provided in Riié.2;

identify thepartyatwhoseinstancahe subpoenas issued andthe party'sattorney
of record, ifany;

state the text of Rule 176.8(a)nd



(h) be signed by the person issuing shpoena.

176.2 Required Actions.

A subpoena must command the person to whom it is directed to do either or both of the following:
@ attend and give testimony at a deposition, hearintgiaby

(b) produce and permit inspection and copying of designated documents or tangible
things in the pasession, custody, or control of thegrson.

176.3 Limitations.

@ Range. A person may not be required by subpoena to appear or produce documents or
other things in a county that is more than 150 miles from where the person resides or is
served. However, a persomhose appearance or production at a deposition may be
compelled by notice alone under Rules 199.3 or 200.2 may be required to appear and
produce documents or other things at any location permitted underlR0l2¢b)(2).

(9] Use for discovery A subpoena may not be used for discovery to an extent, in a manner,
or at a time other than as provided by the rules govethsugvery.

176.4 Who May Issue.
A subpoena may be issued by:

@ the clerk of the appropriate district, county, or justice court, who must provide the
party requesting the subpoena with an original and a copy for each witness to be
completed by thearty;

(b) an attorney authorized to practice in the State of Texas, afiear of the court;
or

(c) anofficer authorizedo takedepositionsn this State who mustissuethesubpoena
immediatelyonarequesticcompanietdy anoticeto takea depositiorunderRules
199 or 200, or a notice under Rule 205.3, and who may alse sernotice with
thesubpoena.

176.5 Service.

@ Manner of service.A subpoena may be served at any place within the State of Texas by
any sheriff or constable of the State of Texas, or any person who is not a party and is 18
years of age or older. A subpoena must be served by delivering a copy to the witness and
tenderingo thatpersoranyfeesrequiredby law. If thewitnesss apartyandis represented



©)

176.6

@

®)

©

@

©

by an attorney of record in the proceeding, the subpoena may be served on the witness's
attorney of record.

Proof of service.Proof of service must be made by filingher:

(@B the witness's signed written memorandum attached to the subpoena showing that
the witness accepted the subpoena; or

2 a statement by the person who made the service stating the date, time, and manner
of servce, and the name of the persamved.

Response.

Compliance required. Except as provided in this subdivision, a person served with a
subpoena must comply with the command stated therein unless discharged by the court or
by the partysummoningsuchwitness. A personcommandedo appeamrndgive testimony

must remain at the place of deposition, hearing, or trial from day to day until discharged
by the court or by the party summoning witess.

Organizations. If a subpoena commanding testimony igsedied to a corporation,
partnership, association, governmental agency, or other organization, and the matters on
which examination is requested are described with reasonable particularity, the
organizatiormustdesignat®neor morepersongo testify onits behalfasto mattersknown

or reasonably available to tbeganization.

Production of documents or tangible things.A person commanded to produce
document®r tangiblethingsneednotappeain persomatthetime andplaceof production

unless the person is also commanded to attend and give testimony, either in the same
subpoenar aseparat®ne.A persormustproducedocumentsastheyarekeptin theusual
courseof busines®r mustorganizeandlabelthemto corresponavith the categoriesn the
demandA persommaywithhold materialor informationclaimedto beprivilegedbut must

comply with Rule 193.3. A nonparty's production of a document authenticates the
document for use against the nonparty to the same extent as a party's production of a
document is authenticated for use against the party undefd 8Rile.

Objections. A person commanded to produce and permit inspection or copying of
designated documents and things may serve on the party requesting issuance of the
subpoena before the time specified for complianceritten objections to producing any

or all of thedesigratedmaterials A persomeednot complywith the partof asubpoendo

which objectionis madeasprovidedin this paragraphunlessorderedo do soby thecourt.

The party requesting the subpoena may move for such an order at any time after an
objection ismade.

Protective orders. A person commanded to appear at a deposition, hearing, or trial, or to
produce and permit inspection and copying of designated documents and things, and any
other person affected by the subpoena, may move for a protective ordeRuheler



192.6(hH--before the time specified for compliaresther in the court in which the action

is pending or in a district court in the county where the subpoena was served. The person
mustservethemotiononall partiesin accordanc&ith Rule21a.A persomeednotcomply

with the part of a subpoena from which protection is sought under this paragraph unless
ordered to do so by the court. The party requesting the subpoena may seek such an order
at any time after the motion for protectiorfiisd.

® Trial subpoenas A person commanded to attend and give testimony, or to produce
documents or things, at a hearing or trial, may object or move for protective order before
the court at the time and place specified for compliance, rather than under paragraphs (d)
and(e).

176.7 Protection of Person from Undue Burden andExpense.

A party causing a subpoena to issue must take reasonable steps to avoid imposing undue burden
or expense on the person served. In ruling on objections or motions for protection, the court must
provide a person served with a subpoena an adequate timenfiptiaooce, protection from
disclosure of privileged material or information, and protection from undue burden or expense.
The court may impose reasonable conditions on compliance with a subpoena, including
compensating the witness for undue hardship.

176.8 Enforcement ofSubpoena.

@ Contempt. Failure by any person without adequate excuse to obey a subpoena served
uponthatpersormaybedeemed contempof thecourtfrom whichthesubpoenas issued
or a district court in the county in which the subpoena is deared may be punished by
fine or confinement, dooth.

b) Proof of payment of fees required for fine or attachmentA fine may not be imposed,
nor a person served with a subpoena attached, for failure to comply with a subpoena
without proof by affidavit ofthe party requesting the subpoena or the party's attorney of
record that all fees due the witness by law were paieingiered.

Notes and Comments
Comments to 1999 change:
1. This rule combines the former rules governing subpoenas for trial and discovery.
Whenasubpoenas usedfor discovery theprotectiondrom undueburdenandexpensapply,just
as with anydiscovery.
2. Rule 176.3(b) prohibits the use of a subpoena to circumvent the discovery rules.

Thus,for exampleadepositionrsubpoendo a partyis subjectto theprocedure®f Rules196,199,
and 200, and a deposition subpoena to a nonparty is subject to the preaddrule205.



[RULE 177. Repealed effective January 1, 1999]
[RULE 177a. Repealed effective January 1, 1999]
[RULE 178. Repealed effective January 1, 1999]
[RULE 179. Repealed effective January 11999]

RULE 180. REFUSAL TO TESTIFY

Any witnessrefusingto giveevidencanaybecommittedto jail, thereto remainwithout bail until
such witness shall consent to gexgdence.

RULE 181. PARTY AS WITNESS

Eitherpartyto asuitmayexaminetheopposingpartyasawitnessandshallhavethesameprocess
to compel his attendance as in the case of any wihezss.

[RULE 182. Repealed effective January 1, 1988]
[RULE 182a. Repealed effective January 11988]

RULE 183. INTERPRETERS

The court may appoint an integper of its own selection and may fix the interpreter's reasonable
compensation. The compensation shall be paid out of funds provided by law or by one @ir more

the parties as the court may direct, and may be taxed ultimately as costs, in the disctieéion o
court.

Notes and Comments
Comment t01990 change: To adopt procedures for the appointment and compensation of

interpreters. Source: Fed. R. Civ. P. 43(f). The provision regarding summoning interpreters and
their conduct is deleted because it isax@d by Rule 604, Texas Rules of Civil Evidence.

[RULE 184. Repealed effective September 1990]



[RULE 184A. Repealed effective September 1990]

RULE 185. SUIT ON ACCOUNT

When any action or defense is founded upon an open account or other claim for goodmavares
merchandise, including any claim for a liquidated money demand based upon written contract or
foundedonbusinesslealingsetweerthepartiesoris for personakervicerenderedor labordone

or labor or materials furnished, on which a systematiorcehas been kept, and is supported by
the affidavit of the party, his agent or attorney taken before some officer authorized to administer
oaths, to the effect that such claim is, within the knowledge of affiant, just and true, that it is due,
and that H just and lawful offsets, payments and credits have been allowed, the same shall be
taken as prima facie evidence thereof, unless the party resisting such claim shall file a written
denial,underoath.A partyresistingsucha swornclaim shallcomplywith therulesof pleadingas

are required in any other kind of suit, provided, however, that if he does not timely file a written
denial,underoath,heshallnotbepermittedto denytheclaim, or anyitemtherein,asthecasemay

be.No particularizatioror descriptionof the natureof thecomponenpartsof theaccounbr claim

is necessary unless the trial court sustains special exceptiongpteatimgs.

SECTION 9. EVIDENCE AND DISCOVERY
B. Discovery

[RULES 186to 186b. Repealed eféctive April 1, 1984]

[RULE 187. Repealed effective January 11999]

[RULE 188. Repealed effective January 11999]

[RULE 189. Repealed effective April 1,1984]

RULE 190. DISCOVERY LIMITATIONS
190.1 Discovery Control PlanRequired.
Everycasemustbegovernedy adiscoverycontrolplanasprovidedin this Rule.A plaintiff must
allege in the first numbered paragraph of the original petition whether discovery is intended to be

conducted under Level 1, 2, or 3 of tRigle.

190.2 Discovery Control Plan- Expedited Actions and Divorces Involving $50,000 or Less
(Level 1)



(@)

(b)

(©)

Application. This subdivision applieto:
) any suit that is governed by the expedited actions process in Rulanti9;

2 unlesghe partiesagreethatrule 190.3shouldapplyor the courtordersadiscovery
controlplanunderRule 190.4,anysuit for divorcenotinvolving childrenin which
a party pleads that the value of the marital estate is more than zero but not more
than $ 50,000.

Limitations. Discovery is subject to the limitations provided elsewhere in these rules and
to the following additionaimitations:

Q) Discovery period. All discovery must be conducted during the discovery period,
which begins when the suit is filed and continues uidl days after the date the
first request for discovery of any kind is served qasdy.

2 Total time for oral depositions. Each party may have no more than six hours in
total to examine and crogxamine all witnesses in oral depositions. The parties
mayagreeto expandhislimit upto tenhoursin total, butnotmoreexceptby court
order. The court may modify the deposition hours so that no party is given unfair
advantage.

3 Interrogatories. Any party may serve on any other party no more than 15 written
interrogatories, excluding interrogatories asking a party only to identify or
authenticate specific documents. Each discrete subpart of an interrogatory is
considered a separate interrogatory.

4 Requests for Production Any party may serve on any other pamty morethan
15 written requestdor production. Each discrete subpart of a request for
production is considered a separate requegirtatuction.

5) Requestsor Admissions. Any party may serve on any other party no nmbam
15 written requestdor admissions. Each discrete subpart of a request
admission is considered a separate requesidioission.

(6) Requests for Disclosureln addition to the content subject to disclosure under
Rule194.2 apartymayrequestlisclosureof all documentselectronianformation,
andtangibleitemsthatthedisclosingpartyhasin its possessiorgustody or control
and may use to support its claims or defenses. A request for disclosure made
pursuant to this paragraph is not considered a requgstoiduction.

Reopening DiscoveryIf a suit is removed from the expedited actions process in Rule
169 or, in a diorce, the filing of a pleading renders this subdivision no longer applicable,
the discovery period reopens, and discovery must be completed within the limitations
providedin Rules190.3or 190.4,whicheveris applicable Any persorpreviouslydeposed



190.3

(@)

(b)

190.4

@

®)

may be redeposed. On motion of any party, the court should continue the trial date if
necessary to permit completion of discovery.

Discovery Control Plan- By Rule (Level2)

Application. Unless a suit is governed by a discovery control plaleuRules 190.2 or
190.4, discovery must be conducted in accordance witsubigivision.

Limitations. Discovery is subject to the limitations provided elsewhere in these rules and
to the following additionaimitations:

@ Discovery period. All discovery must be conducted during the discovery period,
which begins when suit is filed and continuesil:

(A) 30 days before the date set for trial, in cases under the Family @ode;
(B) in other cases, the earliefr
() 30 days before the date set for tral,

(i) nine months after the earlier of the date of the first oral deposition
or the due date of the first resgerto writterdiscovery.

2 Total time for oral depositions. Each side may have no more than 50 hours in
oraldepositiongo examineandcrossexamingpartiesontheopposingside,experts
designated by those parties, and persons who are subject to thas® pamtrol.
"Side"refersto all thelitigantswith generallycommoninterestsn thelitigation. If
one side designates more than two experts, the opposing side may have an
additional six hours of total deposition time for each additional expert designated.
The court may modify the deposition hours and must do so when a side or party
would be given ufair advantage.

3 Interrogatories. Any party may serve on any other party no more than 25 written
interrogatories, excluding interrogatories asking a party only to identify or
authenticate specific documents. Each discrete subpart of an interrogatory is
corsidered a separate interrogatory.

Discovery Control Plan- By Order (Level 3)

Application. The court must, on a party's motion, and may, on its own initiative, order
that discovery be conducted in accordance with a discovery control plan tailored to the
circumstances of the specific suit. The parties may submit an agreed order to the court for
its consideration. The court should act on a party's motion or agreed order under this
subdivision as promptly as reasonapbgsible.

Limitations. The discoverycontrol plan orderedby the court may addressany



issue concerning discovery or the matters listed in Rule 166, and may change any
limitation on the time for or amount of discovery set forth in these rules. The
discovenylimitationsof Rule 190.2,if applicable pr otherwiseof Rule 190.3apply

unless specifically changed in the discovery control plan ordered by theTdwaurt.

plan musinclude:

@ a date for trial or for a conference to determine agg#ing;

2 a discovery period during which either all discovery must be conducted or all
discovery requests must be sent, for the entire case or an appropriate fthase of

3 appropriate limits on themount of discoveryand

(4)  deadlinedor joining additionalparties,amendingor supplementingleadingsand
designating expewitnesses.

190.5 Modification of Discovery Control Plan

The court may modify a discovery control plan at any time and must doeo twé interest of
justice requires. Unless a suit is governed by the expedited actions process in Rule 169, the court
must allow additional discovery:

€)) related to new, amended or supplemental pleadings, or new information disclosed
in a discovery response or in an amended or supplemental response,

1) the pleadings or responses were made after the deadline for completion of
discovery or so nearly befotbat deadline that an adverse party does not
have an adequate opportunity to conduct discovery related to the new
mattersand

() the adverse party would be unfairly prejudiced without such additional
discovery;

(b) regarding matters that have changed matgrédter the discovery cutoff if trial is
set or postponed so that the trial date is more than three months after the discovery
periodends.
190.6 Certain Types of Discovery Excepted
Thisrule'slimitationsondiscoverydo notapplyto or includediscoveryconductedinderRule202
("Depositions Before Suit or to Investigate Claims"), or Rule 621a ("Discovery and Enforcement
of Judgment"). But Rule 202 cannot be used to circumvent the limitations ailthis

Notes and Comments

Comment tdl999 clange:



1. This rule establishes three tiers of discovery plans and requires that every case be
in one at all times. Whether a case is in Level 1 is determined by the pleadings. To be in Level 3,
the court must order a specimbitc oml am f®oor tthlee c
initiative. The planmaybeoneagreedo by the partiesandsubmittedasanagreedrder.A Level
3 plan may simply adopt Level 1 or Level 2 restrictions. Separate Level 3 plans for phases of the
casemaybeappropriateUntil aLevel 3 planis orderedacasethatis notin Level 1isin Level 2.
The initial pleading required by Rule 190.1merely to notify the court and other parties of the
plaintiffds intenti on; it does not bind the ¢
initial pleading that the case should be in Level 1 does not waive application dfRuze

2. Rule 190.2 does not apply to suits for injunctive relief or divorces involving
children.Therequiremenbf anaffirmative pleadingof limited relief (e.g: i P | a affirnbatively
pleads that he seeks only monetary relief aggregating $50,000 or less, excluding costs, pre
judgmentinterestanda t t o f re egodasdot conflict with otherpleadingrequirementssuchas
Rule47 andTex.Rev.Civ. Stat.Ann. art.4590i,8 5.01.In asuitto which Rule190.2applies the
relief awarded cannot exceed the relief pleaded because the purpose of the rule, undikeifule
to bind the pleader to a maximum claim. Thus, the ruteregenhalgh v. Service Lloyds Ins. Co.,
787 S.W.2d 938 (Tex. 1990), does apply.

3. ADi screte subpartso of interrogatories
everyseparatéactualinquiry is adiscretesubpartSeeFed.R. Civ. P.33(a).While notsusceptible
of precise definitionsee Braden v. Downeg$11 S\W.2d 922,972 28 ( Te x . 1991) , é
s u b pis in gederalpnethatcallsfor informationthatis notlogically or factuallyrelatedto the
primary interrogatory. The number of sets of interrogatories is no longer limit&d.to

4, As other rules make clear, unless otherwise ordered or agreed, parties seeking
discovery must serve requests sufficiently far in advance of the end of theetlyspeviod that
the deadline for responding will be within the discovery period. The court may order a deadline
for sending discovery requests in lieu of or in addition to a deadline for completooyery.

5. Use of forms of discovery other than deposisicand interrogatories, such as
requestgor disclosureadmissionsor productionof documentsarenotrestrictedn Levelsl and
2. But depositionn written questionsannotbe usedto circumventthelimits oninterrogatories.

6. The conceptuleld0.3f)%2) bdbreows fromn RukR 233, which governs
theallocationof peremptonstrikes,andfrom Fed.R. Civ. P.30(a)(2).In mostcaseshereareonly
two sidesi plaintiffs and defendants. In complex cases, however, there may be more than two
sides suchaswhendefendantsavesuedthird partiesnotnamedoy plaintiffs, or whendefendants
have sued each other. As an example, if P1 and P2 sue2Dan®D3, and D1 sues D2 and D3,
Ps would together be entitled to depose Ds and others permitted by theerile 6 expert s
persons subject to Ds6 control) for 50 hours,
others for 50 hours. D1 wd also be entitled to depose D2 and D3 and others for 50 hours on
matters in controversy among them, and D2 and D3 would together be entitled to depose D1 and
others for 5(hours.



7. Any matterlisted in Rule 166 may be addressedn an orderissuedunderRule
190.4.A pretrialorderunderRule 166 maybeusedin individual casesegardles®f thediscovery
level.

8. For purposes of defining discovery per.i
judgment.

Comment to2013 change: Rule 190 is amendedmplement section 22.004(h) of the Texas
Government Code, which calls for rules to promote the prompt, efficient, aneffaxgive
resolution of civil actions when the amount in controversy does not exceed $1MR08090.2
nowappliesto expeditel actions asdefinedby Rule169.Rule190.2continuego applyto divorces
notinvolving childrenin which thevalueof the maritalestatds notmorethan$50,000which are
otherwise exempt from the expedited actions process. Amended Rule 190.2(b) dimtotieey

period 180 days after the date the first discovery request is served; imposes a fifteen limit
maximum on interrogatories, requests for production, and regfegshidmission; and allows for
additional disclosures. Although expedited actions are not subject to mandatory additional
discovery under amended Rule 190.5, the court may still allow additional discovery if the
conditions of Rule 190.5(a) ameet.

RULE 191. MODIFYING DISCOVERY PROCEDURES AND LIMITATIONS;
CONFERENCE REQUIREMENT; SIGNING DISCLOSURES;
DISCOVERY REQUESTS, RESPONSES, ANCDBJECTIONS,;

FILING REQUIREMENTS

191.1 Modification of Procedures

Except where specifically prohibited, the procedures andtdiirons set forth in the rules
pertaining to discovery may be modified in any suit by the agreement of the parties or by court
order for good cause. An agreement of the parties is enforceable if it complies with Rulasll or,

it affects an oral depositioif it is made a part of the record of ttheposition.

191.2 Conference.

Parties and their attorneys are expected to cooperate in discovery and to make any agreements
reasonably necessary for the efficient disposition of the case. All discovery motions or requests
for hearinggelatingto discoverymustcontainacertificateby the partyfiling themotionor request

that a reasonable effort has been made to resolve the dispute without the necessity of court
intervention and the effofailed.

191.3 Signing of Disclosures, Discovery Requests, Notices, Responses,@bjgctions

@ Signature required. Every disclosure, discovery request, notice, response, and objection
must besigned:



®)

©

@

©

@ by an attorney, if the party is represented by an attorney, and must show the

attorney'sStateBarof Texasdentificationnumber addresstelephmenumberand
fax number, if anyor

() by theparty,if thepartyis notrepresentelly anattorney andmustshowtheparty's
address, telephone number, and fax numbanyif

Effect of signature on disclosureThe signature of an attorney or party on a disclosure

constitutes certificationthatto thebestof thesigner'sknowledgejnformation,andbelief,
formedafterareasonablénquiry, thedisclosuras completeandcorrectasof thetimeit is
made.

Effect of signature on discovery request, notice, response, or objectiofihe signature

of an attorney or party on a discovery request, notice, response, or objection constitutes a

certificationthatto thebestof thesigner'sknowledgejnformation, andbelief, formedafter

a reasonable inquiry, the request, notice, response, or objection:

@ is consistent with the rules of civil procedure and these discovery rules and
warrantedoy existinglaw or agoodfaith argumenfor theextensionmodification,
or reversal of existingaw;

@ has a good faith factual basis;

©) is not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigatn;

@ is not unreasonable or unduly burdensome or expensive, given the needs of the

case, the discovery already hadthe case, the amount in controversy, and the
importance of the issues at stake inlitigation.

Effect of failure to sign. If a request, notice, response, or objection is not signeulist
be stricken unless it is signed promptly after the omissiaalled to the attention of the
partymakingtherequestnotice,responsegr objection.A partyis notrequiredto takeany
action with respect to a request or notice that isigoted.

Sanctions. If the certification is false without substantial justification, the court may,
upon motion or its own initiative, impose on the person who made the certification, or the
party on whose behalf the request, notice, response, or objection was made, or both, an
appropriate sanction as for a frivolous pleading or motion under Chapter 10 of the Civil
Practice and Remedi€ode.

191.4 Filing of Discovery Materials.

(@)

Discovery materials not tabefiled. The following discovery materials mumsit
befiled:



@ discovery requests, deposition notices, and subpoenas required to be served only
onparties;

(2) responses and objections to discovery requests and deposition notices, regardless
on whom the requsts or notices wergerved,;

3 documents and tangible things produced in discoey;
4 statements prepared in compliance with Rule 193.3(fg)or
(b) Discovery materials to be filed.The following discovery materials must be filed:

Q) discovery requests, degibon notices, and subpoenas required to be served on
nonparties;

2 motions and responses to motions pertaining to discovery matters;

3 agreements concerning discovery matters, to the extent necessary to comply with
Rule 11.

(© Exceptions.Notwithstanding paragrapla):
Q) the court may order discovery materials tdilesl;

(2 a person may file discovery materials in support of or in opposadi@amotion or
for other use in a court proceedirgrd

€)) a person may file discovery materials necessary for a proceeding in an appellate
court.

(d) Retention requirement for persons.Any person required to serve discovery materials
not required to be filed must retain the original or exact copy of the materials during the
pendency of the case and any related appellate proceedings begun within six months after
judgment is signed, unlessherwise provided by the triaburt.

(e) Retention requirement for courts. The clerk of the court shall retain and dispose of
deposition transcripts and depositions upon written questions as directed by the Supreme
Court.

191.5 Service of Discovery Materials.

Every disclosure, discovery request, notice, response, and objection required to be served on a
party or person must be served on all parties of record.

Notes and Comments



Comment tdl999 change:

1 Rule191.1presrvestheability of partiesby agreemenandtrial courtsby orderto
adaptdiscoveryto differentcircumstanceslhatability is broadbut notunboundedPartiescannot
merely by agreement modify a court order with
simply fAopt outo of these rules by form order
does not contain the matters specified in Rule 190.4{rialitcourts may use standard or form
orders for providing discovery plans, scheduling, and other pretrial matters. In individual
instances, courts may order, or partieay agree, to use discovery methods other than those
prescribedn theserulesif appiopriate.Becauséhegenerakuleis statedhere,it is notrepeatedn
eachcontextin whichit applies.Thus,for example partiescanagreeo enlargeor shorterthetime
permitted for a deposition and to change the manner in which a deposition isctedndu
notwithstanding Rule 199.5, although parties could not agree to be abusive tovitaesa.

2. Rule191.2expresslystategheobligationof partiesandtheirattorneygo cooperate
in conductingdiscovery.

3 The requirement that discovery requests, notices, responses, and objections be
signed also applies to documents used to satisfy the purposes of such instruments. An example is

astatementhatprivilegedmaterialor informationhasbeenwithheld,which maybeseparatérom
a response to the discovery request but is nevertheless partegjbase.

RULE 192. PERMISSIBLE DISCOVERY: FORMS AND SCOPE;
WORK PRODUCT; PROTECTIVE ORDERS; DEFINITIONS

192.1 Forms of Discovery.
Permissible forms of discovery are:

(@ requests fodisclosure;

(b) requests for production and inspection of documents and tatigius;

(c) requests and motions for entry upon and examination oprepérty;

(d) interrogatories to party;

(e) requests foadmisson;

® oral or written depositiongind

(9) motions for mental or physical examinations.

192.2 Sequence oDiscovery.



The permissible forms of discovery may be combined in the same document and may be taken in
any order or sequence.

192.3 Scope ofDiscovery.

@

©

©

@

©

Generally. In general, a party may obtain discovery regarding any matter that is not
privileged and is relevant to tlseibject matter of the pending action, whether it relates to
the claim or defense of the party seeking discovery or the claim or defense of any other
party. It is not a ground for objection that the information sought will be inadmissible at
trial if the information sought appears reasonably calculated to lead to the discovery of
admissibleavidence.

Documents and tangible things.A party may obtain discovery of the existence,
description, nature, custody, condition, location, and contents of documentngiie

things (including papers, books, accounts, drawings, graphs, charts, photographs,
electronic or videotape recordings, data, and data compilations) that constitute or contain
matters relevant to the subject matter of the action. A person is daifgroduce a
document or tangible thing that is within the person's possession, custodgirot.

Persons with knowledge of relevant factsA party may obtain discovery of the name,
address, and telephone number of persons having knowledge of tééetanand a brief
statement of each identified person's connection with the case. A person has knofvledge
relevant facts when that person has or may have knowledge of any discoverable matter.
The person need not have admissible information or perkooalledge of the facts. An
expert is "a person with knowledge of relevant facts" only if that knowledge was obtained
first-hand or if it was not obtained in preparation for trial or in anticipatidiigdtion.

Trial witnesses. A party may obtain disa@ry of the name, address, and telephone
number of any person who is expected to be called to testify at trial. This paragraph does
not apply to rebuttal or impeaching witnesses the necessity of whose testimony cannot
reasonably be anticipated befaonal.

Testifying and consulting experts.The identity, mental impressions, and opinions of a
consulting expert whose mental impressions and opinions have not been reviewed by a
testifying expert are not discoverable. A party may discover the followiiognation
regardingatestifyingexpertor regardinga consultingexpertwhosementalimpression®or
opinions have been reviewed by a testifyexgert:

(@D) the expert's name, address, and telephongber;

(2)  the subject matter on which a testifying expert teitify;

3 the facts known by the expert that relate to or form the basis of the expert's mental
impressiongndopinionsformedor madein connectiorwith thecasein whichthe

discovery is sought, regéless of when and how the factual information was
acquired;



@

)

4) the expert's mental impressions and opinions formed or made in connection with
the case in which discovery is sought, and any methods used tottenve

5) any bias of thevitness;

(6) all documentstangiblethings,reports models,or datacompilationghathavebeen
provided to, reviewed by, or prepared by or for the expert in anticipation of a
testifying expert'sestimony;

@) the expert's current resume dbliography.

Indemnity and insuring agreements. Except as otherwise provided by law, a party may
obtain discovery of the existence and contents of any indemnity or insurance agreement
under which any person may be liable to satisfy part or all of a jutlgraedered in the

action or to indemnify or reimburse for payments made to satisfy the judgment.
Information concerning the indemnity or insurance agreement is not by reason of
disclosure admissible in evidencerzil.

Settlement agreementsA party ma obtain discovery of the existence and contents of
any relevant portions of a settlement agreement. Information concerning a settlement
agreement is not by reason of disclosure admissible in evidetnzd. at

Statements of persons with knowledge of relevant facté\ party may obtain discovery

of the statement of any person with knowledge of relevant-factwitness statement"
regardless of when the statement was made. A witness statement is (1) sstatéiaant
signed or otherwise adopted or approved in writing by the person making it, or (2) a
stenographic, mechanical, electrical, or other type of recording of a witness's oral
statement, or any substantially verbatim transcription of such a recordites ddéen
during a conversation or interview with a witness are not a witness statement. Any person
may obtain, upon written request, his or her own statement concerning the lawsuit, which
is in the possession, custody or control of panty.

Potential parties. A party may obtain discovery of the name, address, and telephone
number of any potentiglarty.

Contentions. A party may obtain discovery of any other party's legal contentions and the
factual bases for thosententions.

192.4 Limitations on Scope ofDiscovery.

The discovery methods permitted by these rules should be limited by the court if it determines, on

motion or on its own initiative and on reasonable notice, that:

(@) the discovery sought is unreasonably cumulative or cafple, or is obtainable
from someother sourcethatis more convenientessburdensomeor less



192.5

(@)

(b)

()

(b)

expensive; or

theburdenor expensef the proposedliscoveryoutweighsts likely benefit,taking

into accountheneedsf thecasetheamountn controversythepartiesresources,

the importance of the issues at stake in the litigation, and the importance of the
proposed discovery in resolving tissues.

Work Product.

Work product defined. Work productcomprises:

(1)

@

material prepared or mental impressions developed in anticipation of litigation or
for trial by or for apartyor aparty'srepresentativescludingthe party'sattorneys,
consultants, sureties, indemnitors, insurers, employees, or agents;

a communiation made in anticipation of litigation or for trial between a party and
the party's representatives or among a party's representatives, including the party's
attorneys, consultants, sureties, indemnitors, insurers, employegents.

Protection of work product.

@)

@)

3)

)

Protection of core work product-attorney mental processes.Core work
product- the work product of an attorney or an attorney's representative that
contains the attorney's or the attorney's representative's mental impressions,
opinions, conclusions, or legal theorigs notdiscoverable.

Protection of other work product. Any other work product is discoveratsaly

upon a showing that the party seeking discovery has substantial need of the
materials in the preparation of tparty's case and that the party is unable without
undue hardship to obtain the substantial equivalent of the material bynzthes.

Incidental disclosure of attorney mental processedt is not a violation of
subparagraph (1) if disclosure ordered parguto subparagraph (2) incidentally
discloses by inference attorney mental processes otherwise protected under

subparagrapfi).

Limiting disclosure of mental processeslf a court orders discovery of work
product pursuant to subparagraph (2), the court-amsbfar as possibleprotect
against disclosure of the mental impressions, opinions, conclusions, or legal
theories not otherwisdiscoverable.

Exceptions. Even if made or prepared in anticipation of litigation or for trial, the
following is not work product protected frodimscovery:

(1)

information discoverable under Rule 192.3 concerning experts, trial witnesses,
witness statements, andntentions;



() trial exhbits ordered disclosed under Rule 166 or Ri96.4;

3 the name, address, and telephone number of any potential party or anyyiterson
knowledge of relevarfacts;

@ any photograph or electronic image of underlying facts (e.g., a photograph of the
accidem scene) or a photograph or electronic image of any sort that arpeantys
to offer into evidenceand

5) anywork product created under circumstances within an exception to the attorney
client privilege in Rule 503(d) of the Rules®fidence.

(d) Privilege. For purposes of these rules, an assertion that material or information is work
product is an assertion pfivilege.

192.6 Protective Order.

@ Motion. A person from whom discovery is sought, and any other person affected by the
discovery request, may move within the time permitted for response to the discovery
requesfor anorderprotectingthatpersonfrom thediscoverysought. A personshouldnot
movefor protection when an objection to written discovery or an assertion of privilege is
appropriatebutamotiondoesnotwaivethe objectionor assertiorof privilege.If aperson
seekgrotectionregardinghetime or placeof discoverythepersommuststateareasonable
time and place for discovery with which the person will comply. A person must comply
with a request to the extent protection is not sought unless it is unreasonable under the
circumstances to do so before obtaining a ruling omtiteon.

) Order. To protect the movant from undue burden, unnecessary expense, harassment,
annoyance, or invasion of personal, constitutional, or property rights, the court may make
any order in the interest of justice and mamong other thingsorderthat:

@ the requested discovery not be sought in whole paity
(2)  the extent or subject matter of discovenyibated;

3 the discovery not be undertaken at the time or Hpeeified,;

4 the discovery be undertaken only by such method or upon such terms and
conditions or at the time and place directed bycthet;

5) the results of discovery be sealed or otherwise protected, subject to the provisions
of Rule76a.

192.7 Definitions.

As used in these rules



@ Written discoverymeans requests for disclosure, requests for production and
inspection of documents and tangible things, requests for entry onto property,
interrogatories, and requests &mmission.

(b) Possessiorgustody or control of anitem meanghatthe persoreitherhasphysical
possession of the item or has a right to possession of the item that is equal or
superior to the person who has physical possession iéthe

(c) A testifying experis an expert who may be called to testify as an expert wittiess
trial.

(d) A consulting experts an expert who has been consulted, retained, or specially
employed by a party in anticipation of litigation or in preparation for trialywbiot
is not a testifyingexpert.

Notes and Comments
Comment tdl999 change:

1 While the scope of discovery is quite broad, it is nevertheless confined by the
subject matter of the case and reasonable expectations of obtaining information that will aid
resolution of the dispute. The rule must be read and applied in that c@dekli.re American
Optical Corp, _S.W.2d_ (Tex. 1998) (per curiank;Mart v. Sandersgmd37 S.W.2d 429 (Tex.
1996) (per curiam)pillard Dept. Stores v. Hall909 S.W.2d 491 (Tex. 1995) (per curiam);
TexacoJnc.v. Sandersoy898S.W.2d813(Tex.1995)(percuriam);Loftin v. Martin, 776 S.W.2d
145, 148 (Tex1989).

2. The definition of documents and tangible things has been revised to clarify that
things relevant to the subject matter of the action are within the scope of discovery regardless of
theirform.

3 Rule 192.3(c) makes discoverable a ndbri
connection with the case. 0 This provision doe
the person knows, but at most a asfrdewantwoothed s de
l awsui t . For i nstance: Atreating physician, o
i p |l aimotherdndegewitnessoa c c i dreerukeisintendedo beconsistentvith Axelson
v. Mcllhany 798 S.W.2d 550 (Tex.990).

4. Rule 192.3(g) does not suggest that settlement agreements in other cases are
relevant oiirrelevant.

5. Rule 192.3(j) makes a partyodés | egal and
not require more than a basic statemérthose contentions and does not require a marshaling of
evidence.

6. The sectionsin former Rule 166b concerningland and medicalrecordsare not



included in this rule. They remain within the scope of discovery and are discussed in other rules.

7. The courtds power to |imit discovery ba
case is expressly stated in Rule 192.4. The provision is taken from Rule 26(b)(2) of the Federal
Rulesof Civil ProcedureCourtsshouldiimit discoveryunderthisrule only to preventunwarranted
delay and expense as stated more fully in the rule. A court abuses its discretion in unreasonably
restricting a partyogdgiscavergess to i nformation t

8. Work product is defined for the first time, and its exceptions stslfedk product
replaces the fAattorney work producto and fdpa
former Rulel66b.

0. El'i mination of the Awitness statemento
statementautomaticallydiscoverabldut subjectgshemto thesamerulesconcerninghe scopeof
discovery and privileges applicable to other documents or tarbibtgs.

RULE 193. WRITTEN DISCOVERY: RESPONSE; OBJECTION;
ASSERTION OF PRIVILEGE; SUPPLEMENTATION AND AMENDMENT;
FAILURE TO TIMELY RESPOND; PRESUMP TION OF AUTHENTICITY

193.1 Responding to Written Discovery; Duty to Make CompletdResponse.

A party must respond to written discovery in writing within the time provided by court order or
these rules. When responding to written discovery, a party must make a complete reggedse,

on all information reasonably available to the responding partys attorney at the time the
response is made. The responding party's answers, objections, and other responses must be
preceded by the request to which tagyply.

193.2 Objecting to Written Discovery

@ Form and time for objections. A party must make any objection to written discoviary
writing - either in the response or in a separate docurwithin the time for response.
The party must state specifically the legal or factual basis for the objactibthe extent
to which the party is refusing to comply with tleguest.

b) Duty to respond when partially objecting; objection to time or place of production.
A partymustcomplywith asmuchof therequesto which the partyhasmadeno objection
unlesstis unreasonable under the circumstances to do so before obtaining a ruling on the
objection. If the responding party objects to the requested time or place of production, the
responding party must state a reasonable time and place for complying widytlest
and must comply at that time and place without further requestier.

© Good faith basis for objection.A party may object to written discovery only if a good
faith factual and legal basis for the objection exists at the time the objeataicks



@ Amendment. An objection or response to written discovery may be amended or
supplemented to state an objection or basis that, at the time the objection or response
initially was made, either was inapplicable or was unknown after reasomaiat.

© Waiver of objection. An objection that is not made within the time required, or that is
obscuredy numerousinfoundedbjectionsjs waivedunlesghecourtexcuseshewaiver
for good causshown.

® No objection to preserve privilege. A party should not object to a request for written
discovery on the grounds that it calls for production of material or information that is
privileged but should instead comply with Rule 193.3. A party who objects tlugtion
of privileged material or information does not waive the privilege but must comply with
Rule 193.3 when the error is pointegt.

193.3 Asserting aPrivilege
A party may preserve a privilege from written discovery in accordance with this subdivision.

@ Withholding privileged material or information. A party who claims that
material or information responsive to written discovery is privilegedwitmnold
the privileged material or information from the response. The party mustistate
the response (@n amended or supplemental response) or in a sefacai@mert
-that:

Q) information or material responsive to the request has\wikheld,
(2) the request to which the information or material related,
3 the privilege or privilegeasserted.

b) Description of withheld material or information. After receiving a response
indicatingthatmaterialor informationhasbeenwithheldfrom productiontheparty
seeking discovery may serve a written request that the withholding party identify
the information and material withheld. Within 15 days of service of that request,
the withholding party must serve a respothnse:

Q) describes the information or matds withheld that, without revealing the
privileged information itself or otherwise waiving the privilege, enables
other parties to assess the applicability of the privilagd,

(2)  asserts a specific privilege for each item or group of itsitiheld.
© Exemption. Without complying with paragraphs (a) and (b), a party may

withhold aprivilegedcommunicatiorio or from alawyeror lawyer'srepresentative
or a privileged document of a lawyer or lawyeepresentative
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@
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©
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@

Q) created or made from the point at which a party consults a lawyer with a
view to obtaining professional legal services from the lawyer in the
prosecution or defense of a specific claim in the litigation in which
discovery is requestednd

(2) concerning thditigation in which the discovery iequested.

(o)) Privilege not waived by production. A party who produces material or
information without intending to waive a claim of privilege does not waive that
claim under these rules or the Rules of Evidencenitthin ten days or a shorter
time ordered by the court, after the producing party actually discovers that such
production was madethe producing party amends the response, identifying the
materialor informationproducedandstatingtheprivilegeassertedf theproducing
party thus amends the response to assert a privilege, the requesting party must
promptly return the specified material or information and any copies pending any
ruling by the court denying thwivilege.

Hearing and Ruling on Obections and Assertions oPrivilege.

Hearing. Any partymayatanyreasonabléme requestahearingon anobjectionor claim

of privilege asserted under this rule. The party making the objection or asserting the
privilege must present any evidence neeeg to support the objection or privilegene
evidencanaybetestimonypresentedtthehearingor affidavitsservedatleastsevendays

before the hearing or at such other reasonable time as the court p#rihés.court
determineghatanin camerareviewof someor all of therequestedliscoveryis necessary,

that material or information must be segregated and produced to theirceusealed
wrapper within a reasonable time following tresaring.

Ruling. Totheextentthecourtsustaingheobjectionor claim of privilege,theresponding

party has no further duty to respond to that request. To the extent the court overrules the
objection or claim of privilege, the responding party must produce the requested material
or information within 30 days after the court's ruling or ahstime as the court ordess.

party need not request a ruling on that party's own objection or assertion of privilege to
preserve the objection privilege.

Use of material or information withheld under claim of privilege. A party may not
use-atanyhearingor trial--materialor informationwithheldfrom discoveryunderaclaim

of privilege, including a claim sustained by the court, without timely amending or
supplementing the party's response to tiedovery.

Amending or Supplementing Responses to ¥ten Discovery.
Duty to amend or supplement.If a party learns that the party's response to written

discoverywasincompleteor incorrectwhenmade or, althoughcompleteandcorrectwhen
madejs nolongercompleteandcorrectthepartymustamendor supplementheresponse:
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@ to the extent that the written discovery sought the identification of persons with
knowledge of relevant facts, trial witnesses, or expert witnessds,

2 to the extent that the written discovery sought otheormétion, unless the
additional or corrective information has been made known to the other parties in
writing, on the record at a deposition, or through other discaoesponses.

Time and form of amended or supplemental responsén amended or supplemeait
responsenustbemadereasonablpromptlyafterthepartydiscoverghenecessityor such
aresponseExceptasotherwiseprovidedby theserules,it is presumedhatanamendecbr
supplemental response made less than 30 days before trial was not made reasonably
promptly. An amended or supplemental response must be in the same form as the initial
response and must be verified by the party if the original response was requieed to b
verified by the party, but the failure to comply with this requirement does not make the
amended or supplemental response untimely unless the party making the response refuses
to correct the defect within a reasonable time after it is pooued

Failing to Timely Respond- Effect on Trial

Exclusion of evidenceand exceptions.A partywho fails to make,amendor supplement

a discovery response in a timely manner may not introduce in evidence the material or
information that was not timely disclosed, or offer the testimony of a witness (other than
named party) who was not timely identified, unless the court fivats

@ there was good cause for the failure to timely make, amend, or supplement the
discovery responsey

@ the failure to timely make, amend, or supplement the discovery response will not
unfairly surprise or unfairly prejudice the otlparties.

Burden of establishing exceptionThe burden of establishing good cause or the lack of
unfair surprise or unfair prejudice is on the party seeking to introduce the evidence or call
the witness. A finding of good cause or of the lack of unfair surprisafairprejudice

must be supported by tihecord.

Continuance. Even if the party seeking to introduce the evidence or call the witness fails
to carry the burden under paragraph (b), the court may grant a continuance or temporarily
postponedhetrial to allow arespons&o be made amendedor supplementedandto allow
opposing parties to conduct discovery regarding any new information presented by that
response.

Production of Documents SeHAuthenticating

A party's production of a document in respons/titten discovery authenticates the document
for use against that party in any pretrial proceeding or at trial unleisisin ten days or a longer
or shorter time ordered by the court, after the producing party has actual notice that the document



will be used- the party objects to the authenticity of the document, or any part of it, stating the
specificbasisfor objection.An objectionmustbe eitherontherecordor in writing andmusthave

a good faith factual and legal basis. An objection made to the authenticity of only part of a
document does not affect the authenticity of the remainder. If objection is made, the party
attempting to use the document should be given a reasonabletungiyoto establish its
authenticity.

Notes and Comments
Comment tdl999 change:

1 This rule imposes a duty upon parties to make a complete response to written
discovery based upon all information reasonable available, subject to objectiqmideges

2. An objection to a written discovery does not excuse the responding party from
complyingwith therequesto the extentno objectionis made. But partymayobjectto arequest
for nall documents relevant to the | awsuito

requiring specific requests for documents and refuse to comply with it entedyLoftin v.

Martin, 776 S.W.2d 145 (Tex. 1989). A party may also oibfe a request for a litigation file on

the ground that it is overly broad and may assert that on its face the request seeks only materials
protected by privilegeSee National Union Fire Ins. Co. v. Vald&63 S.W.2d 458 (Tex. 1993).

A party who objects to production of documents from a remote time period should produce
documentdrom amorerecentperiodunlesghatproductiorwould beburdensomandduplicative

should the objection baverruled.

3. This rde governs the presentation of all privileges including work product. It
dispensesvith objectiongo writtendiscoveryrequest®n the basisthatresponsiveénformationor
materials are protected by a specific privilege from discovery. Instead, thequiees parties to
statethatinformationor materialshavebeenwithheldandto identify the privilegeuponwhich the
party relies. The statement should not be made prophylactically, but only when specific
informationandmaterialshavebeenwithheld. The partymustamendor supplementhe statement
if additional privileged information or material is found subseqtele initial response. Thus,
when large numbers of documents are being produced, a party may amend the initial response
when documents are found as to which the party claims privilege. A party need not state that
material created by or for lawyers forthtigation has been withheld as it can be assumed that
such material will be withheld from virtually any request on the grounds of attchesy
privilegeor work product.However therule doesnot prohibita partyfrom specificallyrequesting
the maerial or information if the party has a good faith basis for asserting that it is discoverable.
An example would be material or information described by Rule 503(d)(1) of the Rules of
Evidence.

4, Rule 193.3(d)is anewprovisionthatallowsa partyto assert claim of privilegeto
material or information produced inadvertently without intending to waive the privilege. The
provision is commonly used in complex cases to reduce costs and risks in large document
productionsThefocusis ontheintentto waivetheprivilege,nottheintentto producethe material
or information. A party who fails to diligently screen documents before producing thenmdbes



waiveaclaim of privilege.Thisruleis thusbroadeithanTex.R. Evid. 511andoverturnsGranada

Corp. v. First Court of Appeal8844 S.W.2d 223 (Tex. 1992), to the extent the two conflict. The

ten-day period (which may be shortened by the court) allowed for an amended response does not

run from the production of the material orinfonat i on but from the party:
mistake.To avoidcomplicationsattrial, a partymayidentify prior to trial thedocumentsntended

to be offered, thereby triggering the obligation to assert any overlooked privilege under this rule.

A trial court may also order thggocedure.

5. This rule imposes no duty to supplement or amend deposition testimony. The only
duty to supplement deposition testimony is provided in R9%e6.

6. Any party can request a hearing in which the court will resisisiges brought up
in objections or withholding statements. The party seeking to avoid discovery has the burden of
proving the objection ggrivilege.

7. The selfauthenticating provision is new. Authentication is, of course, but a
conditionprecedento admissibilityanddoesnot establisradmissibility.SeeTex. R. Evid. 901(a).
Thetendayperiodallowedfor objectionto authenticity(which periodmaybealteredoy the court
in appropriate circumstances) does not run from the production of the material or information but
from the partyod6s actual awareness that the do
a party may identify prior to trigzhe documents intended to be offered, thereby triggering the
obligation to object to authenticity. A trial court may also order this procedure. An objection to
authenticity must be made in gofadth.

RULE 194. REQUESTS FOR DISCLOSURE

194.1 Request.
A party may obtain disclosure from another party of the information or material listed in Rule
194.2by servingthe otherparty- no laterthan30 daysbeforethe endof anyapplicablediscovery
period- thefollowing request!'Pursuanto Rule194,you arerequestedo disclosewithin 30days
of service of this request, the information or material described in Rule [state.qyl&@94.2, or
194.2(a), (c), and (f), ar94.2(d}(g)]."
194.2 Content.
A party may request disclosure of any or all of the following

(@  the correct names of the parties to ldhesuit;

(b)  the name, address, and telephone number of any poteartials;

(c) the legal theories and, in general, the factual bases of the respondingc|zantg's

or defensegtherespondingartyneednotmarshakll evidencehatmaybeoffered
attrial);



(d) the amount and any method of calculating econalamages;

(e) thename, address, and telephone number of persons having knowleelgeafit
facts, and a brief statement of each identified person's connection wetsthe

® for any testifyingexpert:
@ the expert's name, address, and telephongoer;
2 the subject matr on which the expert witestify;
3 thegenerakubstancef theexpert'snentalimpressiong&ndopinionsanda
brief summary of the basis for them, or if the expert is not retained by,
employed by, or otherwise subject to the control of the responding party,

documents reflecting suchformation;

4 if theexpertis retainedby, employedoy, or otherwisesubjectto the control
of the respondingarty:

A) all documentstangiblethings,reportsmodelsor datacompilations
that have been provided to, reviewed by, or prepared by or for the
expert in anticipation of the expert's testimoand
(B) the expert's current resume dndliography;
(9) any indemnity and insuring agreements described in A3 (f);
(h) any settlement agreements described in ROR3(g);
0] any witness statements described in R92.3(h);
()] in a suit alleging physical or mexttinjury and damages from the occurrence that
is thesubjectof thecaseall medicalrecordsandbills thatarereasonablyelatedto
the injuries or damages asserted or, in lieu thereof, an authorization permitting the
disclosure of such medical recortsdbills;
(k) in a suit alleging physical or mental injury and damages from the occurrence that
is the subject of the case, all medical records and bills obtained by the responding

party by virtue of an authorization furnished by the requeptnty;

() thename, address, and telephone number of any person who may be designated as
a responsible thirgarty.

194.3 Response.



The responding party must serve a written response on the requesting party within 30 days after
service of the request, except that:

@ a defendant served with a request before the defendant's answer is due need not
respond until 50 days after service of thquestand

(b) a response to a request under Rule 194.2(f) is governed by %tule
194.4 Production.

Copies of documents and other tangible items ordinarily must be served with the response. But if
theresponsivelocumentarevoluminous theresponsenuststatea reasonabléme andplacefor

the production of documents. The responding party must prabdeadocuments at the time and

place stated, unless otherwise agreed by the parties or ordered by the court, and must provide the
requesting party a reasonable opportunity to ingpeat.

194.5 No Objection or Assertion of Work Product.
No objection or assedn of work product is permitted to a request under this rule.
194.6 Certain Responses Not Admissible.

A response to requests under Rule 194.2(c) and (d) that has been changed by an amended or
supplemental response is not admissible and may not be used éachmpent.

Notes and Comments
Comment tdl999 change:

1. Disclosure is designed to afford parties basic discovery of specific categories of
information, not automatically in every case, but upon request, without preparation of a lengthy
inquiry, and without objection or assertion of work produtthose extreraly rare cases when
information ordinarily discoverable should b
residence might result in harm to the person, a party may move for protection. A pagyserty
any applicable privileges other than work produsing the procedures of Rule 193.3 applicable
to other written discovery. Otherwise, to fail to respond fully to a request for disclosure would be
an abuse of the discoveapyocess.

2. Rules 194.2(c) and (d) per midgaltheorpar ty f
and factual claims than is often provided in notice pleadingsc &d | e d Acont er
i nt er r oageasedomhiesarmeourposeSuchinterrogatoriegrenotproperlyusedo require
a party to marshal evidence or brief legal issues. Paragraphs (c) and (d) are intended to require

di sclosure of a partyods basic assertions, whe
exampleaplaintiff would berequiredto disclosethathe or sheclaimeddamagesufferedin acar
wreck caused by defendantodés negligence in spe

pastearningsandfuture earningcapacitywas calculated put would not be requiredto statethe



speed at which defendant was allegedly driving. Paragraph (d) does not require a party, either a
plaintiff or adefendantto stateamethodof calculatingnon-economiadamagessuchasfor mental

anguish. In the same example, defendant would be reqoirdiddlose his or her denial of the
speeding allegation and any basis for contesting the darabggations.

3. Responses under Rule 194.2(c) and (d) that have been amended or supplemented
are inadmissible and cannot be used for impeachment, but othenaviofechanges in position
is not likewisebarred.

RULE 195. DISCOVERY REGARDING TESTIFYING EXPERT WITNESSES
195.1 Permissible DiscoveryTools.

A party may request another party to designate and disclose information concerning testifying
expertwitnesse®nly througharequestor disclosuraunderRule 194andthroughdepositionsand
reports as permitted by thigle.

195.2 Schedule for Designating=xperts.

Unlessotherwiseorderedby the court,a partymustdesignatexperts- thatis, furnishinformation
requestedinderRule 194.2(f)- by thelaterof thefollowing two dates:30 daysaftertherequesis
servedpor

@ with regard to all experts testifying for a party seeking affirmative relief, 90 days
before the end of the discovepgriod,;

) with regard to all other experts, 60 days before the end of the disqmresy.
195.3 SchedulingDepositions.

@ Experts for party seeing affirmative relief. A party seeking affirmative relief must
makeanexpertretainedby, employedby, or otherwisean the controlof the partyavailable
for deposition afollows:

@ If no report furnished. If a report of the expert's factual observations, tests,
supporting data, calculations, photographs, and opinions is not produced when the
expert is designated, then the party must make the expert available for deposition
reasonably promptly after the expies designated. If the deposition canndtiieto
the actions of the tendering partgasonably be concluded more than 15 days
before the deadline for designating other experts, that deadline must be extended
for other experts testifying on the sasubgct.

@ If report furnished. If a report of the expert's factual observations, tests,
supporting data, calculations, photographs, and opinions is produced when the
expertis designatedthenthe party neednot makethe expertavailablefor



deposition until reasonably promptfter all other experts have been designated.

) Other experts. A party not seeking affirmative relief must make an expert retained by,
employed by, or otherwise in the control of the party available for deposition reasonably
promptly after the expert isedignated and the experts testifymgthe same subject for
the party seeking affirmative relief have beleposed.

195.4 Oral Deposition.

In addition to disclosure under Rule 194, a party may obtain discovery concerning the subject
matteron whichthe expertis expectedo testify, the expert'snentalimpressiongandopinions the

facts known to the expert (regardless of when the factuainmation was acquired) that relate to

or form thebasisof thetestifyingexpert'smentalimpressiongndopinions,andotherdiscoverable
mattersjncludingdocumentsiot producedn disclosurepnly by oral depositionof theexpertand

by a report prepared by the expert underries.

195.5 Court-Ordered Reports.

If the discoverable factual observations, tests, supporting data, calculations, photographs, or
opinions of an expert have not been recorded and reduced to tangible foocourthemay order
these matters reduced to tangible form and produced in addition to the deposition.

195.6 Amendment andSupplementation.
A party'sdutyto amendandsupplemenivritten discoveryregardingatestifyingexpertis governed
by Rule 193.5. If an expewitness is retained by, employed by, or otherwise under the control of
a party, that party must also amend or supplement any deposition testimony or written report by
the expert, but only with regard to the expert's mental impressions or opinionse araki for
them.
195.7 Cost of ExpertWitnesses.
When a party takes the oral deposition of an expert witness retained by the opposing party, all
reasonable fees charged by the expert for time spent in preparing for, giving, reviewing, and
correcting the deposition must be paid by the party that rettheszkpert.
Notes and Comments

Comment tdl999 change:

1 Thisruledoesnotlimit thepermissiblenethodf discoveryconcerningsonsulting
expertsvhosementalimpression®r opinionshavebeenreviewedby atestifyingexpert.SeeRule

192.3(e). Information concerning purely consulting experts, of course, désaoterable.

2. ThisruleandRule 194do notaddresslepositionf testifyingexpertsvho arenot



retained by, employed by, or otherwise subject to the control of the responding party, nor the
production of the materials identified in Rule 192.3(e)(5) and (6) relating to such experts. Parties
may obtain this discovery, however, through Rules 176 abd 20

3. In scheduling the designations and depositions of expert witnesses, the rule
attempts to minimize unfair surprise and undue expense. A party seeking affirmative relief must
either produce an expertds r epordpposing partyein der
required to designate experts. A party who does not wish to incur the expense of a report may
simplytenderthe experfor depositionput a partywhowishes arexpertto havethe benefitof an
opposing partyos eengdeposed say tripgermesignaton by prévidingea b
report. Rule 191.1 permits a trial court, for good cause, to modify the order or deadlines for
designating and deposing experts and the allocation of feesxpadses.

RULE 196. REQUESTS FOR PRODUCTION AND INSPECTION TO PARTIES;
REQUESTS AND MOTIONS FOR ENTRY UPON PROPERTY

196.1 Request for Production and Inspection tdParties.

@ Request.A party may serve on another partyo later than 30 days before the end of the
discovery perioda request for production or for inspection, to inspect, sample, test,
photograph and copy documents or tangible things within the scaliscotery.

) Contents of request.The request must specify the items to be produced or inspected,
either by individual item or by category, and describe with reasonable particularity each
item and category. The request must specify a reasonable time (on or after the date on
which the response is due) and place for production. If the requesting party will sample or
test the requested items, the means, manner and procedure for testing or sampbeg must
described with sufficient specificity to inform the producing party ofrtileans, manner,
and procedure for testing sampling.

© Requests for production of medical or mental health records regardingonparties.
@ Service of request on nonparty.If a party requests another party to produce
medical or mental health records regagdanonparty, the requesting party must

serve the nonparty with the request for production under Rle

@ Exceptions. A party is not required to serve the request for production on a
nonparty whose medical records are solfght

(A)  the nonparty signs a e=lse of the records that is effective as to the
requestingarty;

(B) the identity of the nonparty whose records are sought will not directly or
indirectly be disclosed by production of the recoais;
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(C)  the court, upon a showing of good cause by the party seeking the records,
orders that service is noquired.

A Confidentiality. Nothing in this rule excuses compliance with laws concerning
the confidentiality of medical or mental healétords.

Response to Request for Production anbhspection.

Time for response.Therespondingarty mustserveawritten responsen therequesting

party within 30 days after service of the request, except that a defendant served with a
requesbeforethedefendant'sinswelis dueneednotrespondintil 50 daysafterserviceof
therequest.

Content of response With respecto eachitem or categoryof items,therespondingarty
must state objections and assert privileges as required by these rules, and state, as
appropriatethat:

(1)  production, inspection, or other requested action will be permittestjassted;
(2) the requested items are being served on the requestingyithrtheresponse;

3 production, inspection, or other requested action will take place at a specified time
and place, if the responding party is objecting to the time and place of production;
or

(4) noitems have been identifiedfter a diligent searchthat are responsive the
request.

Production.

Time and place of production. Subject to any objections stated in the response, the
responding party must produce the requested documents or tangible things within the
person's possession, custody or control at either the tichplace requested or the time

and place stated in the response, unless otherwise agreed by the parties or ordered by the
court, and must provide the requesting party a reasonable opportunity to thepect

Copies. The responding party may produce copresieu of originals unless a question

is raised as to the authenticity of the original or in the circumstances it would be unfair to
produce copies in lieu of originals. If originals are produced, the respopdiryg is
entitled to retain the originaighile the requesting party inspects and cothies.

Organization. The responding party must either produce documents and tangible things
as they are kept in the usual course of business or organize and label them to correspond
with the categories in thequest.

196.4 Electronic or Magnetic Data.



To obtaindiscoveryof dataor informationthatexistsin electronicor magnetidorm, therequesting

party must specifically request production of electronic or magnetic data and specify the form in
which the requesting party wants it produced. The responding party must produce the electronic
or magnetic data that is responsive to the requetisareasonably available to the responding
partyin its ordinarycourseof businesslf therespondingartycannot throughreasonablefforts
-retrievethedataor informationrequeste@r producaet in theform requestedherespondingarty

must state an objection complying with these rules. If the court orders the responding party to
comply with the request, the court must also order that the requesting party pay the reasonable
expenses of any extraordinary steps required to retrirev@r@duce thaformation.

196.5 Destruction or Alteration.

Testing, sampling or examination of an item may not destroy or materially alter an item unless
previously authorized by the court.

196.6 Expenses of Production.

Unlessotherwiseorderedby thecourtfor goodcausetheexpens@f producingtemswill beborne
by the responding party and the expense of inspecting, sampling, testing, photographing, and
copying items produced will be borne by the requestarty.

196.7 Request of Motion for Entry Upon Property.

@ Request or motion. A party may gain entry on designated land or other property to
inspectmeasuresurvey,photographtest,or samplethepropertyor anydesignateabject
or operation thereon by serviago later than 30 days before the end of any applicable
discovery period

@ a request on all parties if the land or property belongs to a party,

2 amotionandnoticeof hearingonall partiesandthenonpartyif thelandor property
belongs to a nonparty. If the identity or address of the nonparty is unknown and
cannot be obtained through reasonable diligence, the court must permit service by
means other than those specified in Rule 21a that are reasonably edltagate
the nonparty notice of the motion amelaring.

(0] Time, place, and other conditionsThe request for entry upon a party's property, or the
order for entry upon a nonparty's property, must state the time, place, manner, conditions,
andscopeof theinspectionandmustspecificallydescribeanydesiredneansmannerand
procedure for testing or sampling, and the person or persons by whom the inspection,
testing, or sampling is to meade.

© Response to request foentry.

@ Time to respond. The responding party must serve a written respongieeon



requestingarty within 30 daysafterserviceof therequestexceptthata defendant
served with a request before the defendant's answer is due need not respond until
50 days after service of thequest.

2 Content of response. The responding party must state objections and assert
privileges as required by these rules, and state, as approtbréate,

(A)  entry or other requested action will be permittecegsiested;

(B) entryorotherrequestedctionwill takeplaceata specifiedtime andplace,
if the responding party is objecting to the time and place of production;

(C) entryorotherrequestedctioncannotbe permittedfor reasonstatedn the
response.

(o)} Requirements for order for entry on nonparty's property. An order for entry on a
nonparty'propertymayissueonly for goodcauseshownandonly if theland,property,or
objectthereorasto whichdiscoveryis soughis relevanto thesubjectimatterof theaction.

Notes and Comments

Comment tdl999 change:

1. ADocument and tangi bl @28 ngso are def.i

2. A party requesting sampling or testing must describe the procedure with sufficient
specificity to enable the responding party to make any approphiggetions.

3. A party requesting production of magnetic or electronic data must specifically
request the da, specify the form in which it wants the data produced, and specify any
extraordinary steps for retrieval and translation. Unless ordered otherwise, the responding party
need only produce the data reasonably available in the ordinary course of busmeassmnably
usableform.

4, Therule clarifieshowthe expensesf productionareto beallocatedabsent aourt
order to thecontrary.

5. The obligation of parties to produce documents within their possession, coistody
control is explained in Rul&92.3(b).

6. Parties may request production and inspection of documents and tangible things
from nonparties under Rug05.3.

7. Rule 196.3(b) is k#ed on Tex. R. EvidL003.

8. Rule 196.1(c)is merely a notice requirementand doesnot expandthe scopeof



di scovery of a nonpartyds medical records.

RULE 197. INTERROGATORIES TO PARTIES
197.1 Interrogatories.

A party may serve on another partyo later than 30 days before the end of the discovery period
-written interrogatories to inquire about any matter within the scope of discovery except matters
covered by Rule 195. An interrogatory may inquire whethpardly makes a specific legal or
factual contention and may ask the responding party to state the legal theories and to describe in
general the factual bases for the party's claims or defenses, but interrogatories may not be used to
require the respondingapty to marshal all of its available proof or the proof the party intends to
offer at trial.

197.2 Response tdnterrogatories.

@ Time for response.Therespondingparty mustserveawritten responsen therequesting
partywithin 30 daysafterserviceof theinterrogatoriesexcepthatadefendanservedwith
interrogatories before the defendant's answer is due need not respond until 50 days after
service of thenterrogatories.

b) Content of responseA response must include the party's answers to the instomgs
and may include objections and assertions of privilege as required undeutbese

© Option to produce records. If the answer to an interrogatory may be derived or
ascertained from public records, from the responding party's business recdrds) ar
compilation, abstract or summary of the responding party's business records, and the
burden of deriving or ascertaining the answer is substantially the same for the requesting
party as for the responding party, the responding pagy answer the iterrogatory by
specifying and, if applicable, producing the records or compilation, abstract or summary
of the records. The records from which the answer may be derived or ascertained must be
specified in sufficient detail to permit the requesting partiptate and identify them as
readilyascantherespondingparty.If therespondingparty hasspecifiedbusinessecords,
the responding party must state a reasonable time and place for examination of the
documentsTherespondingpartymustproducehedocumentsitthetime andplacestated,
unless otherwise agreed by the parties or ordered by the court, and owidée he
requesting party a reasonable opportunity to ingpect.

@ Verification required; exceptions. A responding party not an agent or attorney as
otherwise permitted by Rule t4nust sign the answers under oath extiegit

(@) whenanswersarebaseddninformationobtainedrom otherpersonsthepartymay
so stateand

(¥ a party neednot sign answergo interrogatoriesaboutpersonswith knowledgeof



relevant facts, trial withesses, and legal contentions.
197.3 Use.

Answers to interrogatories may be used only against the responding party. An answer to an
interrogatoryinquiring aboutmattersdescribedn Rule 194.2(c)and(d) thathasbeenamendear
suppkmented is not admissible and may not be useidhfmgachment.

Notes and Comments
Comment tdl999 change:

1 Interrogatories about specific legal or factual assertiogsch as, whether a party
claims a breach of implied warranty, or when a party contéaddimitations began to runare
proper,butinterrogatorieshataskapartyto stateall legalandfactualassertionsreimproper.As
with requestdor disclosurejnterrogatoriesnaybeusedto ascertairbasiclegalandfactualclaims
anddefense$ut maynot beusedto forceapartyto marshakvidencelUseof theanswergo such
interrogatories is limited, just as the use if similar disclosures under Ruleid.94.6

2. Rule 1916s requirement that a partyos
objectionsappliesto interrogatoryresponseandobjectionsin addition,theregpondingpartymust
sign some interrogatory answers under oath, as specified by the rule. Answers in amended and
supplemental responses must be signed by the party under oath only if the original answers were
required to be signed under oath. The failursigo or verify answers is only a formal defect that
does not otherwise impair the answers unless the party refuses to sign or verify the answers after
the defect is pointedut.

RULE 198. REQUESTS FOR ADMISSIONS

198.1 Request forAdmissions.

A party may serve on another partyo later than 30 days before the end of the discovery period
-written requests that the other party admit the truth of any matter within the scope of discovery,
including statements of opinion or of fact or of the aggilon of law to fact, or the genuineness

of anydocumentservedwith therequesbr otherwisemadeavailablefor inspectionandcopying.

Each matter for which an admission is requested must be seqachtely.

198.2 Response to Requests fgkdmissions.

@ Time for response.Therespondingparty mustservea written responsen therequesting
party within 30 days after service of the request, except that a defendant served with a
requesbeforethedefendant'sinswelis dueneednotrespondintil 50 daysafterserviceof
therequest.

b) Content of response. Unless the responding padtates an objection or asserts a
privilege, the responding party must specifically admit or deny the request or exrplain



©

198.3

detail the reasons that the responding party cannot admit or deny the request. A response
mustfairly meetthesubstancef therequestTherespondingpartymayqualify ananswer,

or denyarequesin part,only whengoodfaith requiresLack of informationor knowledge

IS not a proper response unless the responding party states that a reasonable inquiry was
made but that the information known or easily obtainable is insufficient to enable the
responding party to admit or deny. An assertion that the requeshtges issue for trial

iS not a properesponse.

Effect of failure to respond.If a response is not timely served, the requestnsidered
admitted without the necessity of a coander.

Effect of Admissions; Withdrawal or Amendment.

Any admission made by a party under this rule may be used solely in the pending action and not
in any other proceeding. A matter admitted under this rule is conclusively established as to the
partymakingtheadmissiorunlesghecourtpermitsthe partyto withdrawor amendheadmission.

The court may permit the party to withdraw or amend the admigsion

199.1

@

®)

©

@ the party shows good cause for the withdrawal or amendaraht;

(b) the court finds that the parties relying upon the responses and deemed admissions
will not be unduly prejudiced and that the presentation of the merits of the action
will be subserved by peiitting the party to amend or withdraw thdmission.

RULE 199. DEPOSITIONS UPON ORAL EXAMINATION
Oral Examination; Alternative Methods of Conducting or Recording.

Generally. A party may take the testimony of any person or entity by deposition on oral
examination before any officer authorized by law to take depositions. The testimony,
objections, and any other statements during the deposition must be recorded at the time
they are given omade.

Depositions by telephone or other remote electronic meanA.party may take an oral
depositiorby telephoner otherremoteelectroniomeansf the partygivesreasonablerior

written notice of intent to do so. For the purposes of these rules, an oral deposition taken
by telephone or other remote electronic means is considered as having been taken in the
district and at the place where the witness is located when answegiggiestions. The

officer taking the deposition may be located with the party noticing the deposition instead
of with the witness if the witness is placed under oath by a person who is present with the
witness and authorized to administer oaths injtradiction.

Non-stenographic recording.Any party may cause a deposition upon oral examination
to berecordedoy otherthanstenographieneansincludingvideotapeecording.Theparty
requesting the neatenographic recording will be responsible for obtainipgraon
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authorized by law to administer the oath and for assuring that the recording will be
intelligible, accurate, and trustworthy. At least five days prioh&odeposition, the party

must serve on the witness and all parties a notice, either in the notice of deposition or
separately, that the deposition will be recorded by other than stenographic means. This
notice must state the method of r&tenographic recding to be used and whether the
deposition will also be recorded stenographically. Any other party may then serve written
notice designating another method of recording in addition to the method specified, at the
expense of such other party unless thetomalers otherwise.

Procedure for Noticing Oral Depositions.

Time to notice deposition.A notice of intent to take an oral deposition must be served
on the witness and all parties a reasonable time before the deposition is taken. An oral
deposition maye taken outside the discovery period only by agreement of the parties or
with leave ofcourt.

Content of notice.

@ Identity of witness; organizations. The notice must state the name of the
witness, which may be either an individual or a public or pricatgoration,
partnership, association, governmental agency, or other organization. If an
organization is named as the witness, the notice must describe with reasonable
particularity the matters on which examination is requested. In response, the
organizaton named in the notice muséa reasonable time before the deposition
designate one or more individuals to testify on its behalf and set forth, for each
individual designated, the matters on which the individual will testify. Each
individual designated uost testify as to matters that are known or reasonably
availableto theorganizationThis subdivisiondoesnot precludetakingadeposition
by any other procedure authorized by theses.

@ Time and place.The notice must state a reasonable time and place for the oral
deposition. The place may lre

(A)  the county of the witnesg'ssidence;

(B)  the county where the witness is employed or regularly transacts buisiness
person;

(C) thecountyof suit,if thewitnessis a partyor a persondesignatedby a party
under Rulel99.2(b)(1);

(D)  the county where the witness was served with the subpoena, or within 150
miles of the place of service, if the witness is not a resident of Texaa or is
transient persorgr

(E) subjectto theforegoing,atanyotherconvenienplacedirectedby thecourt



in which the cause is pending.

A Alternative means of conducting and recording.The notice must statehether
the deposition is to be taken by telephone or other remote electronic means and
identify the means. If the deposition is to be recoroedionstenographic means,
the notice may include the notice required by R98.1(c).

@ Additional attendees.The notice may include the notice concerning additional
attendees required by Rul69.5(a)(3).

® Request for production of documentsA notice may include a request that the
witness produce at the deposition documents or tangible things within theo§cope
discovery and within the witness's possession, custody, or control. If the vistness
anonparty therequesmustcomplywith Rule205andthedesignatiorof materials
required to be identified in the subpoena must be attached to, or included in, the
notice. The nonparty's response to the request is governed by Rules 176 and 205.
When the witness is a party or subject to the control of a party, document sequest
under this subdivision are governed by Rules 1931&6d

199.3 Compelling Witness toAttend.

A party may compel the witness to attend the oral deposition by serving the witness with a
subpoena under Rule 176. If the witness is a party or is retained bipyeohpy, or otherwise
subject to the control of a party, however, service of the notice of oral deposition upon the party's
attorney has the same effect as a subpoena served on the witness.

199.4 Objections to Time and Place of OraDeposition.

A party or wihess may object to the time and place designated for an oral deposition by motion
for protective order or by motion to quash the notice of deposition. If the motion is filed by the
third business day after service of the notice of deposition, an objéctioa time and place of a
deposition stays the oral deposition until the motion can be determined.

199.5 Examination, Objection, and Conduct During Oral Depositions.
(@) Attendance.

(1) Witness. The witness must remain in attendance from day to day until the
deposiion is begun andompleted.

2 Attendance by party. A party may attend an oral deposition in person, even if
the deposition is taken by telephone or other remote electronic means. If a
deposition is taken by telephone or other remote electronic means, rthie pa
noticing the deposition must make arrangements for all persons to attend by the
same means. If the party noticing the deposition appears in person, anyastyer
may appear by telephone or other remote electronic means if that partythreakes



(b)

(©)

(d)

(€)

(f)

necessary arrangements with the deposition officer and the party noticing the
deposition.

3 Other attendees.If anypartyintendsto havein attendancanypersonotherthan
the witness, parties, spouses of parties, counsel, employees of counsel, and the
officer taking the oral deposition, that party must give reasonable notice to all
parties, either in the notice of deposition or separately, of the identity of the other
persons.

Oath; examination. Every person whose deposition is taken by oral examination must
first be placed under oath. The parties may examine andexagsne the witness. Any
party, in lieu of participating in the examination, may serve written questn a sealed
envelopeonthepartynoticingthe oral depositionwho mustdeliverthemto thedeposition
officer, who must open the envelope and propound them twithess.

Time limitation. No side may examine or creegamine an individual witnessif more
than six hours. Breaks during depositions do not count againgirtiétion.

Conduct during the oral deposition; conferences.The oral deposition must be
conductedn thesamemannerasif thetestimonywerebeingobtainedn courtduringtrial.

Counsel should cooperate with and be courteous to each other and to the witness. The
witness should not be evasive and should not unduly delay the examination. Private
conferences between the witness and the witness's attorney during the actgaifttie
deposition are improper except for the purpose of determining whether a privilege should
be asserted. Private conferences may be held, however, during agreed recesses and
adjournments. If the lawyers and witnesses do not comply with this releotirt may

allow in evidenceattrial statementsybjectionsdiscussionsandotheroccurrencesluring

the oral deposition that reflect upon the credibility of the witness destienony.

Objections. Objections to questions during the oral deposition limited to "Objection,
leading" and "Objection, form." Objections to testimony during the oral deposition are
limited to "Objection, nosresponsive.” These objections are waived if not stated as
phrased during the oral deposition. All other objectinoeed not be made or recorded
duringtheoral depositionto belaterraisedwith the court. The objectingpartymust givea

clear and concise explanation of an objection if requested by the party taking the oral
deposition, or the objection is waived. Argumentative or suggestive objections or
explanations waive objection and may be grounds for terminating the oral deposition
assessing costs or other sanctions. The officer taking the oral deposition will not rule on
objections but must record them for ruling by the court. The officer taking the oral
deposition must not fail to record testimony because an objection hasheen

Instructions not to answer.An attorney may instruct a witness not to answguestion
during an oral deposition only if necessary to preserve a privilege, comply with a court
orderortheserules,protectawitnessfrom anabusivequestioror onefor whichanyanswer
would be misleadingor securearuling pursuanto paragraplfg). Theattorneyinstructing

the witnessnot to answermustgive a concise hon-argumentativenon-suggestive



explanation of the grounds for the instruction if requested by the party who asked the
guestion.

(9) Suspending the depositionlf the time limitations for the deposition have expirether
deposition is being conducted or defended in violation of these rules, a party or witness
may suspend the oral deposition for the time necessary to olotdinga

(h) Good faith required. An attorney must not ask a question at an oral deposition golely
harasor misleadthewitness for anyotherimproperpurposepr withoutagoodfaith legal
basis at the time. An attorney must not object to a question at an oral deposition, instruct
the witness not to answer a question, or suspend the deposition unless there igithgood
factual and legal basis for doing so attihee.

199.6 Hearing on Objections.

Any party may, at any reasonable time, request a hearing on an objection or privilege asserted by
an instruction not to answer or suspension of the deposition; provided the failure of a party to
obtain a ruling prior to trial does not waive astyjection or privilege. The party seeking to avoid
discovery must present any evidence necessary to support the objection or privilege either by
testimony at the hearing or by affidavits served on opposing parties at least seven days before the
hearing If thecourtdetermineshatanin camerareviewof someor all of therequestedliscovery

is necessaryo rule,answergo the depositionquestionsnaybemadein camerato betranscribed

and sealed in the event the privilege is sustained, or made in an affidavit produced to the court in
a sealedvrapper.

Notes and Comments
Comments to 1999 change:

1. Rule199.2(b)(5)ncorporatesheproceduresindlimitationsapplicableto requests
for production or inspection under Rule 196, including thel@p deadline for responses, as well
as the procedures and duties imposed by Rae

2. For purposes of Rule 199.5(c), each person designated by an organization under
Rule 199.2(b)(1) is aeparatavitness.

3. Therequiremenbf Rule199.5(dthatdepositiondeconductedn thesamemanner
as if the testimony were being obtained in court is a limit on the conduct of the lawyers and
witnesses in the deposition, not on the scope of the interrogation permitted @PRule

4, An objection to the form of a question includes objectionstti@uestion calls
for speculation, calls for a narrative answer, is vague, is confusing, or is ambiguous. Ordinarily, a
witnessmustanswelaquestioratadepositiorsubjecto theobjection.An objectionmaytherefore
be inadequate if a question incorgtes such unfair assumptions or is worded so that any answer
would necessarily be misleading. A witness should not be required to answer whether he has yet
ceasedconducthe deniesever doing, subjectto an objectionto form (i.e., that the questionis



confusing or assumes facts not in evidence) because any answer would necessarily be misleading
on account of the way in which the question is put. The witness may be instructed not to answer.
Abusivequestionsncludequestionghatinquireinto mattersclearlybeyondthescopeof discovery

or that are argumentative, repetitious, or harassing.

[RULE 200. Repealed effective January 1, 199%ee Rule 199.1et seq.
RULE 200. DEPOSITIONS UPON WRITTEN QUESTIONS
200.1 Procedure for Noticing Deposition Upn Written Questions.

@ Who may be noticed; whenA party may take the testimony of any person or entity by
depositioronwritten questiondeforeanypersorauthorizedy law to takedepositionon
written questions. A notice of intent to take the deposition must be served on the witness
and all parties at least 20 days before the deposition is taken. A deposition on written
guestions may be taken outside the discovery period only by agreentkatpzrties or
with leave of court. The party noticing the deposition must also deliver to the deposition
officer a copy of the notice and of all written questions to be asked duridgpbsition.

(0] Content of notice. The notice must comply with Rules 12@&), 199.2(b), and
199.5(a)(3). If the witness is an organization, the organization must comply with the
requirements of that provision. The notice also may include a request for production of
documents as permitted by Rule 199.2(b)(5), the provisionshath will govern the
request, service, amdsponse.

200.2 Compelling Witness toAttend.

A party may compel the witness to attend the deposition on written questions by serving the
witness with a subpoena under Rule 176. If the witness is a party or is retained by, employed by,
or otherwise subject to the control of a party, however, servitteeadeposition notice upon the
party's attorney has the same effect as a subpoena served on the witness.

200.3 Questions andObjections.

@ Direct questions.The direct questions to be propounded to the witness must be attached
to thenotice.

b) Objections and adlitional questions. Within ten days after the notice and direct
guestionareservedanypartymayobjectto thedirectquestionsandservecrossquestions
onall otherparties Within five daysaftercrossquestionsareservedanypartymayobject
to the crossjuestions and serve redirect questions on all other parties. Within three days
afterredirectquestionsareservedanypartymayobjectto theredirectquestionandserve
re-cross questions on all other parties. Objections 4rassquestions must be served
within five days after the earlier of wheneeoss questions are served or the time of the
deposition on writteguestions.



© Objections to form of questions. Objections to the form of a question are waived unless
assentd in accordance with thssibdivision.

200.4 Conducting the Deposition Upon WrittenQuestions.
The deposition officer must: take the deposition on written questions at the time and place
designated; record the testimony of the witness under oath in response to the questions; and
preparecertify, anddeliverthe depositiontranscriptin accordancavith Rule203. Thedeposition
officer hasauthoritywhennecessaryo summorandswearaninterpretero facilitate thetaking of
thedeposition.

Notes and Comments

Comments to 1999 change:

1 Theprocedure$or assertingpbjectionsduringoraldepositionsinderRule199.5(e)
do not apply to depositions on writtgoestions.

2. Section 20.001 of the Civil Practice and Remedies Code providesdpbsition
on written questions of a witness who is alleged to reside or to be in this state miegnbeyta
clerk of a district court, a judge or clerk of a county court, or a notary public ctaltés

[RULE 201. Repealed effective January 1, 199%ee Rules 176.6 and 99]
RULE 201. DEPOSITIONS IN FOREIGN JURISDICTIONS FOR USE IN
TEXAS PROCEEDINGS; DEPOSITIONS IN TEXAS FOR USE IN
FOREIGN PROCEEDINGS
201.1 Depositions in Foreign Jurisdictions for Use in TexaBroceedings.
@ Generally. A partymaytakea depositionon oral examinatioror written questionsof any

person or entity located in another state or a foreign country for use in proceedings in this

State. The deposition may be taksn

(2) notice;

(2) letter rogatory, letter of request, or other sdekice;

3) agreement of the parties,

4) courtorder.

b) By notice. A party may take the deposition by notice in accordance with these rules as if
the deposition were taken in this State, except that the deposition officer ragelson
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(o)

authorized to administer oaths in the place where the depositikeis ta

By letter rogatory. On motion by a party, the court in which an action is pending must
issue a letter rogatory on terms that are just and appropriate, regardless of whether any
other manner of obtaining the deposition is impractical or inconvedibatlettemust:

(2) beaddressetb theappropriateauthorityin thejurisdictionin which thedeposition
is to betaken;

(2) request and authorize that authority to summon the witness before the authority at
a time and place stated in the letter for examination on oral or written questions;
and

3) request and authorize that authority to cause the witness's testimony to be reduced
to writing and returned, together with any items marked as exhibits, to the party
requesting the lettepgatory.

By letter of request or other such deviceOn motion by a party, the court in which an
action is pending, or the clerk of that court, mustiesa letter of request or other such
devicein accordancavith anapplicablereatyor internationaconventiorontermsthatare

just and appropriate. The letter or other device must be issued regardless of whether any
othermannerof obtainingthedepogion is impracticalor inconvenientTheletteror other
devicemust:

(2) be in the form prescribed by the treaty or convention under which it is issued, as
presented by the movant to the court or clarid

(2)  must state the time, place, and manner of the examination wittfess.

Objections to form of letter rogatory, letter of request, or other such deviceln

issuing a letter rogatory, letter of request, or other such device, the court must set a time
for objectingto theform of thedevice.A partymustmakeanyobjectionto theform of the

device in writing and serve it oall other parties by the time set by the court, or the
objection iswaived.

Admissibility of evidence. Evidence obtained in response to a letter rogatory, letter of
request, or other such device is not inadmissible merely because it is not a verbatim
transcript,or thetestimonywasnot takenunderoath,or for anysimilar departurdrom the
requirements for depositions taken within this State under thiese

Deposition by electronic meansA deposition in another jurisdiction may be taken by
telephoneyideoconferenceteleconferencegr otherelectronioneansundertheprovisions
of Rule 199.

201.2 Depositions in Texas for Use in Proceedings in Foreighurisdictions.



If acourtof recordof anyotherstateor foreignjurisdictionissuesa mandateyvrit, or commission
that requires a witness's oral or written deposition testimony in this State, the witness may be
compelled to appear and testify in the same manner and by the same process used for taking
testimony in a proceeding pending in tBiste.

Notes and Comments
Comments to 1999 change:

1 Rule 201.1 sets forth procedures for obtaining deposition testimony of a viitness
another state or foreign jurisdiction for use in Texas court proceedings. It does not, however,
addressvhetheranyof theproceduredistedare,in fact, permittedor recognizedy thelaw of the
state or foreign jurisdiction where the witness is located. A party must first determine what
procedures are permitted by the jurisdiction where the witness is located before usulg.this

2. Section 20.001 of the Civil Practice and Remedies Code provides a nonexclusive
list of personsvhoarequalifiedto takeawrittendepositionin Texasandwho maytakedepositions
(oral or written) in another state or outside the UnB&ates.

3 Rule 201.2 is based on Section 20.002 of the Civil Practice and RerGedies

[RULE 202. Repealed effective January 1, 199%ee Rules 199.1 and 203.6]

RULE 202. DEPOSITIONS BEFORE SUIT OR TO INVESTIGATE CLAIMS
202.1 Generally.

A person may petition the court for an order authorizing the taking of a deposition on oral
examination or written questions either:

@ to perpetuate or obtaihé person's own testimony or that of any other person for
use in an anticipated sudr

(b) to investigate a potential claim suit.
202.2 Petition
The petition must:
(@ beverified,;
(b) be filed in a proper court of ammpunty:
(1) where venue of the anticipated suit may lie, if suit is anticipated;

(2)  where the witness resides, if no suit is yeticipated;



202.3

(@)

(b)

(c) be in the name of theetitioner;
(d) stateeither:

@ that the petitioner anticipates the institution of a suit inctvlinepetitioner
may be a partyor

2 that the petitioner seeks to investigate a potential claim by or against
petitioner;

(e) statethe subjectmatterof theanticipatedaction,if any,andthe petitioner'snterest
therein;

® if suit is anticipatedeither:

Q) state the names of the persons petitioner expects to have interests adverse
to petitioner's in the anticipated suit, and the addresses and telephone
numbers for such persors;

(2 statethatthenamesaddressesndtelephonenumbersof persongetitioner
expectgo haveinterestsadversdo petitioner'sn theanticipatedsuitcannot
be ascertained through diligent inquiry, and describe thesons;

(9) statethenamesaddresseandtelephonenumbersof the persongo bedeposedthe
substance of the testimony that the petitioner expects to elicit from each, and the
petitioner's reasons for desiring to obtain the testimony of aadh;

(h) request an order authorizing the petitioner to take the depositions of the persons
named in theetition.

Notice andService.

Personal service on witnesses and persons nam@édleast 15 days before the date of
thehearingonthepetition,the petitionermustservethepetitionandanoticeof thehearing

- in accordance with Rule 2%aon all persns petitioner seeks to depose and, if suit is
anticipated, on all persons petitioner expects to have interests adverse to petitioner's in the
anticipated suit.

Service by publication on persons natamed.

(@) Manner. Unnamed persons described in the petition whom the petitompects
to haveinterestsaadversdo petitioner'sn theanticipatedsuit, if any,maybeserved
by publicationwith the petitionandnoticeof the hearing.The noticemuststatethe
placefor the hearingand thetime it will beheld,which mustbemorethan14 days
afterthefirst publicationof the notice. The petition andnotice mustbe published
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(d)

202.4

@

®)

202.5

onceeachweekfor two consecutivaveeksin thenewspapeof broadestirculation

in the county in which the petition is filed, or if no such newspaper exists, in the
newspaper of broadest circulation in the nearest county where a newspaper is
published.

() Objection to depositions taken on notice by publicationAny interested party
may move, in the proceeding or by bill of review, to suppress any deposition, in
whole or in part, taken on notice by publication, and may also attack or dhpose
deposition by any other meaasgailable.

Service in probate casesA petition to take a deposition in anticipation of an application
for probateof awill, andnoticeof the hearingonthepetition,maybe servedoy postingas
prescribed by Section 33(f)(2) of the Probate Code. The notice and petition must be
directed toall parties interested in the testator's estate and must comply with the
requirements of Section 33(c) of the Probate Code insofar as they mppylicable.

Modification by order. As justice or necessity may require, the court may shorten or
lengthen thenotice periods under this rule and may extend the notice period to permit
service on any expected advepsety.

Order.

Required findings. The court must order a deposition to be taken if, but only if, it finds
that:

(1) allowing the petitioner to take the requested deposition may prevent a failure or
delay of justice in an anticipated suit;

2 the likely benefit of allowing the petitiondo take the requested deposition to
investigate a potential claim outweighs thedmur or expense of thmocedure.

Contents. The order must state whether a deposition will be taken on oral examination
or written questionsTheordermayalsostatethetime andplaceat which adepositionwill

be taken. If the order does not state the time and place at which a depositiortakiirhe

the petitioner must notice the deposition as required by Rules 199 or 200. The order must
contain any protections the court finds necessary or appropriptetext the witness or

any person who may be affected by phecedure.

Manner of Taking and Use.

Except as otherwise provided in this rule, depositions authorized by this rule are govettmed by
rules applicable to depositions of nparties in a peridg suit. The scope of discovery in
depositionsauthorizedy thisrule is thesameasif theanticipatedsuit or potentialclaim hadbeen

filed. A court may restrict or prohibit the use of a deposition taken under this rule in a subsequent
suitto protecta personwhowasnot servedwith noticeof thedepositionfrom anyunfair prejudice

or to prevent abuse of thisle.



Notes and Comments
Comments to 1999 change:

1. This rule applies to all discovery before suit covered by former rules governing
depositions to perpetuate testimony and billdis€overy.

2. A depositiontakenunderthis rule maybeusedin a subsequerduitaspermittedby
the rules of evidence, except that a court may restrict or prohibit its use to prevent taking unfair
advantagef awitnessor others.Thebill of discoveryprocedurewhich Rule202incorporatesis
equitable in nature, and a court must not permit ke usedhequitably.

[RULE 203. Repealed effective January 1, 199%ee Rules 176.8 an@15]

RULE 203. SIGNING, CERTIFICATION AND USE OF ORAL
AND WRITTEN DEPOSITIONS

203.1 Signature andChanges.

@ Deposition transcript to be provided to witness.The deposion officer must provide
the original deposition transcript to the witness for examination and signature. If the
witnessis representedly anattorneyatthe depositionthe depositionofficer mustprovide
the transcript to the attorney instead ofwhtmess.

b) Changes by witness; signatureThe witness may change responses as reflected in the
deposition transcript by indicating the desired changes, in writing, on a separate sheet of
paper, togethewith a statement of the reasons for making the changes. No erasures or
obliterations of any kind may be made to the original deposition transcript. The witness
mustthensignthetranscriptunderoathandreturnit to thedepositiorofficer. If thewitness
does not return the transcript to the deposition officer within 20 days of the date the
transcriptwasprovidedto thewitnessor thewitness'sattorney thewitnessmaybedeemed
to have waived the right to make ttieanges.

© Exceptions. The requirements of presentation and signature under this subdivision do not
apply:

1) if the witness and all parties waive the signatecgiirement;
(2)  to depositions on written questioms;
3 to nonstenographic recordings of odépositions.

203.2 Cetrtification.



The deposition officer must file with the court, serve on all parties, and attach as part of the
deposition transcript or nestenograplu recording of an oral deposition a certificate duly sworn
by the officer stating:

203.3
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203.4

@ that the witness was duly sworn by the officer and that the transcript er non
stenographicecordingof theoral depositions atruerecordof thetestimonygiven
by thewitness;

b) thatthedepositiontranscriptf any,wassubmittedo thewitnessor to theattorney
for the witness for examination and signature, the date on which the transcript was
submitted, whether the witness returned the transcript,faad the date on which
it wasreturned.

© that changes, if any, made by the witness are attached to the depcsisenpt;

(o)) that the deposition officer delivered the deposition transcript or nonstenographic
recording of an oral deposition in accordance with ROI& 3;

© the amount of time used by each party atdigosition;

® the amount of the deposition officer's chargegpfeparing the original deposition
transcript, which the clerk of the court must tax as cesis;

© that a copy of the certificate was served on all parties and the dateriok.

Delivery.

Endorsement; to whom delivered.The deposition officer must earse the title of the
action and "Deposition of (name of witness)" on the original deposition transcript (or a
copy, if the original was not returned) or the original nonstenographic recordingaf an

deposition, and museturn:

Q) the transcript to the party who asked the first question appearing in the transcript,
or

(2)  the recording to the party who requested

Notice. The deposition officer must serve notice of delivery on all other parties.

Inspection and copying; copiesThe party receiving the original deposition transcript or
non-stenographic recording must make it available upon reasonable request for inspection
andcopyingby anyotherparty. Any partyor thewitnessis entitledto obtain a copyof the
deposition transcript or nestenographic recording from the deposition officer upon
payment of a reasonaldfiee.

Exhibits.



At the request of a party, the original documents and things produced for inspection during the
examinaion of thewitnessmustbemarkedfor identificationby thedepositiorofficerandannexed
tothedepositiortranscriptor non-stenographicecording.Thepersorproducingthematerialamay
produce copies instead of originals if the party gives all other parties fair opportunity at the
depositiorto compardahecopieswith theoriginals.If thepersoroffersoriginalsratherthancopies,

the deposition officer must, after the conclusiénhe deposition, make copies to be attached to
the original deposition transcript or nrgtenographic recording, and then return the originals to
the person who produced them. The person who produced the originals must preserve them for
hearing or trial ad make them available for inspection or copying by any other party upon seven
days' notice. Copies annexed to the original deposition transcript est@oographic recording

may be used for aflurposes.

203.5 Motion to Suppress.

A party may object to any mrs and irregularities in the manner in which the testimony is
transcribed, signed, delivered, or otherwise dealt with by the deposition officer by filing a motion
to suppressll or partof thedeposition. Ifthedepositionofficer complieswith Rule203.3atleast

one day before the case is called to trial, with regard to a deposition transcript, or 30 days before
thecaseds calledto trial, with regardio anon-stenographicecording thepartymustfile andserve

a motionto suppress before trial commences to preserveltjeetions.

203.6 Use.

@ Non-stenographic recording; transcription. A non-stenographic recording of an oral
deposition, or a written transcription of all or part of such a recording, may be used to the
same etent as a deposition takday stenographic means. However, the court, for good
cause shown, may require that the party seeking to use-stemgraphic recording or
written transcription first obtain a complete transcript of the deposition recordingafrom
certified court reporter. The court reporter's transcription must be made from the original
or a certified copy of the deposition recording. The court reporter must, to the extent
applicable, comply with the provisions of this rule, except that the cepdrter must
deliver the original transcript to the attorney requesting the transcript, and the court
reporter'sertificatemustincludea statementhatthetranscriptis atruerecordof thenon
stenographic recording. The party to whom the court reporter delivers the original
transcript must make the transcript available, upon reasonable request, for inspection and
copying by the witness or aparty.

(0] Same proceedingAll or part of a deposition may be used for any purpose in the same
proceeding in which it was taken. If the original is not filed, a certified copy may be used.
"Same proceeding” includes a proceeding in a different court but involving the same
subject m#er and the same parties or their representatives or successors in interest. A
deposition is admissible against a party joined after the deposition wasftaken

(1) thedepositionis admissiblepursuanto Rule 804(b)(1)of the Rulesof Evidence,
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204.1

(@)

(b)

(©)

(d)

204.2

(@)

or

(2) that party has had a reasonable opportunity to redepose the witness and has failed
to do so.

Different proceeding. Depositions taken in different proceedings may be used as
permitted by the Rules &vidence.
[RULE 204. Repealed effective January 1, 199%ee Rule199.5]
RULE 204. PHYSICAL AND MENTAL EXAMINATION
Motion and Order Required.

Motion. A party may- no later than 30 days before the end of any applicable discovery
period- move for an order compelling anothgartyto:

) submit to a physical or mental examination by a qualified physician or a mental
examination by a qualified psychologist;

2 produceor suchexaminatiora personn theotherparty'scustody conservatorship
or legalcontrol.

Service. The motion and notice of hearing must be served on the person to be examined
and all parties.

Requirements for obtaining order. The court may issue an order for examination only
for good cause shown and only in the followaigumstances:

) when the mental or physical condition (including the blood group) of a paudf/, or
a person in the custody, conservatorship or under thedegabl of a party, is in
controversypr

)] exceptasprovidedin Rule204.4,anexaminatiorby apsychologismaybeordered
when the party responding to the motion has designated a psychologist as a
testifying expert or has disclosed a psychologistsroscfor possible use tuial.

Requirements of order.The order must be in writing and must specify the time, place,
manner, conditions, and scope of the examination and the person or persons byisshom it
to bemade.

Report of Examining Physician orPsychologist.

Right to report. Upon request of the person ordered to be examined, the party causing
the examinationto be mademustdeliverto the persona copy of a detailedwritten report



(b)

of theexaminingphysicianor psychologissettingout thefindings,includingresultsof all
testamade diagnosesndconclusionstogethemith like reportsof all earlierexaminations

of the same condition. After delivery of the report, upon request of titye qeusing the
examination, the party against whom the order is made must produce a like report of any
examination made before or after the ordered examination of the same condition, unless
the personexamineds nota partyandthe party showsthatthe partyis unableto obtainit.
Thecourton motionmaylimit deliveryof areporton suchtermsasarejust. If aphysician

or psychologist fails or refuses to make a report the court may exclude the testimony if
offered at thdrial.

Agreements; relaionship to other rules. This subdivision applies to examinations
madeby agreemenof the parties,unlessheagreemengxpresslyprovidesotherwise This
subdivision does not preclude discovery of a report of an examining physician or
psychologist or the taking of a deposition of the physician or psychologist in accordance
with the provisions of any otheule.

204.3 Effect of No Examination.

If noexaminaion is soughteitherby agreementr underthis subdivision the partywhosephysical

or mentalconditionis in controversymustnotcommento the courtor jury concerningheparty's
willingness to submit to an examination, or on the right or failure of any other party to seek an
examination.

204.4 Cases Arising Under Titles 1l or V, Family Code.

In casesrisingunderFamily CodeTitles |l orV, thecourtmay- onits owninitiative or onmotion
of a party- appoint:

@ one or more psychologists or psychiatrists to make any and all appropriate mental
examinations of the children who are the subject of the suit or of any other parties,
and may make such appointment irrespective oftdrea psychologist or
psychiatrist has been designated by any party as a tesgfjegt;

(9) oneor moreexpertsvho arequalifiedin paternitytestingto takeblood,bodyfluid,
or tissue samples to conduct paternity tests as ordered tguitie

204.5 Definitions.

Forthepurposeof thisrule,apsychologists apersorlicensedor certifiedby a stateor theDistrict
of Columbia as @sychologist.

[RULE 205. Repealed effective January 1, 199%ee Rule 203.1et seq.

RULE 205. DISCOVERY FROM NON -PARTIES



205.1 Forms of Discovery; Subpoena Requirement.

A party may compel discovery from a nonpatdtiyat is, a person who is not a party or subject to
a partys controt-only by obtaining a court order under Rules 196.7, 202, or 204, or by serving a
subpoena compelling:

@ an oraldeposition;
(b) a deposition on writtequestions;

(c) a request for production of documents or tangible things, pursuant to Rule
199.2(b)(5)r Rule200.1(b) servedwith anoticeof depositioronoralexamination
or written questionsand

(d) a request for production of documents and tangible things undeulthis
205.2 Notice.

A partyseekingdiscoveryby subpoen&rom anonpartymustserve ponthenonpartyandall parties,

a copy of the form of notice required under the rules governing the applicable form of discovery.
A notice of oral or written deposition must be served before or at the same time that a subpoena
compellingattendancer productionunderthenoticeis served A noticeto producedocument®r

tangible things under Rule 205.3 must be served at least 10 days before the subpoena compelling
production isserved.

205.3 Production of Documents and Tangible Things WithouDeposition.

(@) Notice; subpoena. A party may compel production of documents and tangible things
from a nonparty by servingreasonable time before the response is due but no later than
30 days before the end of any applicable discovery peribd notice required irRule
205.2andasubpoenaompellingproductionor inspectiorof document®r tangiblethings.

(b) Contents of notice.The notice musstate:

) the name of the person from whom production or inspection is sought to be
compelled;

@ a reasonable time and place for the production or inspeatioh;

(3) the items to be produced or inspected, either by individual item or by category,
describing each item and category with reasonable particularity, ampgli¢able,
describinghedesiredestingandsamplingwith sufficientspecificityto inform the
nonparty of the means, manner, and procedure for testiagropling.

(c) Requests for production of medical or mental health records of other neparties. If
a party requests a nonparty to produce medical or mental health recandshafr



nonparty, he requesting party must serve the nonparty whose records are sought with the
notice required under this rule. This requirement does not apply under the circumstances
set forth in Rulel96.1(c)(2).

(d) Response.The nonparty must respond to the notice and subpoena in accordance with
Rule 176.6.

(e) Custody, inspection and copying.The party obtaining the production must make all
materials produced available for inspection by any other party on reasonable notice, and
must furnish copies to any party who requests at that paxiyénse.

0] Cost of production. A party requiring production of documents by a nonparty must
reimburse the nonparty's reasonable cospsauction.

Notes and Comments
Comments to 1999 change: Under this rule, a party may subpoena production of documents and
tangible things from nonparties without need for a motion or oral or written deposition.

[RULE 206 to 208. Repealed effective January 11999]

[RULE 208a. Repeded effective April 1, 1984]

[RULE 209. Repealed effective January 11999]

[RULES 210to 214. Repealed effective April 11984]

RULE 215. ABUSE OF DISCOVERY; SANCTIONS
215.1 Motion for Sanctions or Order Compelling Discovery.

A party, upon reasonable notice to other parties and all other persons affected thereby, may apply
for sanctions or an order compelling discovery as follows:

@ Appropriate court. On matters relating to a deposition, an application for an
order to a party may be made to the court in which the action is pending, or to any
district court in the district where the deposition is being taken. An application for
an order to a deponent wignot a party shall be made to the court in the district
wherethedepositions beingtaken As to all otherdiscoverymattersanapplication
for an order will be made to the court in which the actigreisding.

(0] Motion.
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(@B If a party or othedeponent which is a corporation or other entity fails to
make a designation under Rules 199.2(b)(1) or 200.4xb);

2 if aparty,or otherdeponentpr apersondesignatedo testify on behalfof a
party or other deponefils:

(A)

(B)

to appeabeforetheofficer whois to takehis depositionafterbeing
served with a proper noticer

to answer a question propounded or submitted upoal
examination or upon written questiowns;

(3) if a partyfails:

(A)

(B)
©)

(D)

to serve answers or objections to interrogatories submitted under
Rule 197, after proper service of the interrogatooes;

to answer an interrogatory submitted under Rule @B7;

to serve a written response to a request for inspection submitted
under Rile 196, after proper service of the request;

to respond that discovery will be permitted as requested or fails to
permitdiscoveryasrequestedh response¢o arequesfor inspection
submitted under Rule 196; the discovering party may move for an
order compelling a designation, an appearance, an answer or
answersor inspectionor productionin accordancevith therequest,

or applyto thecourtin whichtheactionis pendingfor theimposition

of any sanction authorized by Rule 215.2(b) without the necessity
of first having obtained a court order compelling sdisicovery.

When taking a deposition on oral examination, the proponent of the question may
complete or adjourn thexamination before he applies for an order.

If thecourtdenieghemotionin wholeor in part,it maymakesuchprotectiveorder
as it would have been empowered to make on a motion pursuant tbRwe

Evasive or incomplete answerFor purposes of this subdivision an evasive or
incomplete answer is to be treated as a failuengwer.

Disposition of motion to compel: awad of expenseslf the motion is granted,

the court shall, after opportunity for hearing, require a party or deponent whose
conduct necessitated the motion or the party or attorney advising such conduct or
both of them to pay, at such time as ordered lyctburt, the moving party the
reasonablexpensescurredin obtainingthe order,includingattorneyfees,unless
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the court finds that the opposition to the motion was substantially justified or that
other circumstances make an award of expenses unjust. Such an order shall be
subject to review on appeal from the final judgment.

If the motion is denied, the court magfter opportunity for hearing, require the
movingpartyor attorneyadvisingsuchmotionto payto the partyor deponentvho
opposed the motion the reasonable expenses incurred in opposing the motion,
including attorney fees, unless the court finds that the making of the motion was
substantially justified or that other circumstances make an award of expenses
unjust.

If the motion is granted in part and denied in part, the court may apportion the
reasonable expenses incurred in relation to the motion among the parties and
persons in a just manner.

In determining the amount of reasonable expenses, including attorney fbes, to
awarded in connection with a motion, the trial court shall award expenses which
are reasonable in relation to the amount of work reasonably expended in obtaining
an order compelling compliance or in opposing a motion which is denied.

© Providing person's own statement.If a party fails to comply with any person's
written request for the person's own statement as provided in Rule 192.3(h), the
personwho madetherequesimaymovefor anordercompellingcompliancelf the
motion is granted, the movant megcover the expenses incurred in obtaining the
order, including attorney fees, which are reasonable in relation to the amount of
work reasonably expended in obtaining oneer.

Failure to Comply with Order or with Discovery Request.

Sanctions by court n district where deposition is taken.If a deponent fails to appear
or to beswornor to answeraquestiorafterbeingdirectedto do soby adistrict courtin the
districtin whichthedepositions beingtaken thefailure maybe considered contempiof
thatcourt.

Sanctions by court in which action is pendinglf a party or an officer, director, or
managing agent of a party or a person designated under Rules 199.2(b)(1) or 200.1(b) to
testify on behalf of a party fails to comply with proper discovery requests or to obey an
order to provide or permit discovery, inding an order made under Rules 204 or 215.1,
thecourtin whichtheactionis pendingmay, afternoticeandhearingmakesuchordersin

regard to the failure as are just, and among otherfelibe/ing:

@ an order disallowing any further discovery of any kind or of a particular kind by
the disobedienparty;

(2)  an order charging all or any portion of the expenses of discovery or taxable court
costs or both against the disobedient party or the attorney aghvisin
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(4)

()

(6)

(7)

(8)

an order that the matters regarding which the order was made or any other
designated facts shall be taken to be established for the purposes of the action in
accordance with the claim of the party obtainingdider;

an order refusingot allow the disobedient party to support or oppose designated
claims or defenses, or prohibiting him from introducing designated matters in
evidence;

anorderstriking out pleadingsor partsthereof,or stayingfurtherproceedingsintil

the order is obeyk or dismissing with or without prejudice the action or
proceedings or any part thereof, or rendering a judgment by default against the
disobedienparty;

in lieu of any of the foregoing orders or in addition thereto, an order treating as a
contempt of court the failure to obey any orders except an order to submit to a
physical or mentaéxamination;

when a party has failed to comply with an order undee R0OM requiring him to
appear or produce another for examination, such orders as are listed in paragraphs
(2),(2),(3), (4) or (5) of this subdivisionunlesghepersorfailing to complyshows

that he is unable to appear or to produce such persemdarnation.

In lieu of any of the foregoing orders or in addition thereto, the court shall require
the party failing to obey the order or the attorney advising him, or both, to pay, at
suchtime asorderedby thecourt,thereasonablexpensedncludingattorneyfees

caused by the failure, unless the court finds that the failure was substantially
justified or that other circumstances make an award of expenses unjust. Such an
order shall be subject to review on appeal from the futiment.

© Sanction against nonpary for violation of Rules 196.7 or 205.3If a nonparty fails to
complywith anorderunderRules196.7or 205.3 thecourtwhichmadethe ordermaytreat
the failure to obey as contemptaufurt.

215.3 Abuse of Discovery Process in Seeking, Making, or Resistilgscovery.

If thecourtfindsapartyis abusinghediscoveryprocessn seekingmakingor resistingdiscovery

or if the court finds that any interrogatory or request for inspection or produstioreasonably
frivolous, oppressiveor harassingor thatarespons@r answeiis unreasonablfrivolous or made

for purposes of delay, then the court in which the action is pending may, after notice and hearing,
impose any appropriate sanction authorized by paragraphs (1), (2), (3), (4), (5), and (8) of Rule
215.2(b). Such order of sanction shall be subject\t@ew on appeal from the finpidgment.

Notes and Comments

Comment tdl990 change: To require notice and hearing before an imposition of sanctions under
paragraph 3, and to specify that such sanctions be appropriate.
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Failure to Comply with Rule 198

Motion. A party who has requested an admission under Rule 198 may move to determine
the sufficiency of the answer or objection. For purposes of this subdivision an evasive or
incomplete answer may be treated as a failure to answer. Unless thdatetmines that
anobjectionis justified, it shallorderthatananswebeservedIf thecourtdetermineghat

an answer does not comply with the requirements of Rule 198, it may order either that the
matter is admitted or that an amended answer be served. The provisions of Rule 215.1(d)
apply to the award of expenses incurred in relation tontbigon.

Expenses on failure to admitlf a party fails to admit the genuineness of any document

or the truth of any matter as requested under Rule 198 and if the party requesting the
admissionghereafteprovesthe genuinenessf thedocumenor thetruth of thematter,he

may apply to the court for an order requiring the other party to pay him the reasonable
expensemcurredin makingthatproof,includingreasonablattorneyfees.Thecourtshall

make the order unless it finds that (1) the request was helctiobgble pursuant to Rule

193, or (2) the admission sought was of no substantial importance, or (3) the party failing
to admithadareasonablgroundto believethathe might prevailonthematter,or (4) there

was other good reason for the failureatmit.

Failure of Party or Witness to Attend to or Serve SubpoenaExpenses.

Failure of party giving notice to attend. If the party giving the notice of the taking of
anoral depositiorfails to attendandproceedherewithandanotherpartyattendsn person

or by attorneypursuanto thenotice,the courtmayorderthe partygiving thenoticeto pay

such other party the reasonable expenses incurred by him and his attorney in attending,
including reasonable attornéses.

Failure of witness to attend. If a party gives notice of the taking of an oral deposition of
awitnessandthewitnessdoesnotattendbecausef thefault of the partygiving thenotice,

if another party attends in person or by attorney because he expects the deposition of that
witnessto betaken,the courtmayorder thepartygiving the noticeto paysuchotherparty
thereasonablexpensesmcurredby him andhisattorneyin attendingjncludingreasonable
attorneyfees.

Exhibits to Motions and Responses.

Motions or responses made under this rule may have exhibits attached including affidavits,
discovery pleaihgs, or any other documents.

Notes and Comments

Comments to 1999 change: The references in this rule to other discovery rules are changed to
reflect the revisions in those rules, and former Rule 203 is added as Rule 215.5 in place of the
former provisim, which is superseded by Rule 193.6.



SECTION 10.- THE JURY IN COURT
RULE 216. REQUEST AND FEE FOR JURY TRIAL

a. Request.No jury trial shall be had in any civil suit, unless a written request for a jury
trial is filed with the clerk of the court a reasonable time before the date set for trial of the
cause on the nepury docket, but not less than thirty daysaahvance.

b. Jury Fee.Unless otherwise provided by law, a fee of ten dollars if in the district court
and five dollars if in the county court must be deposited with the clerk of the court within
the time for making a written request for a jury trial. The clerk shall ptignenter a
notation of the payment of such fee upon the court's dsbleet.

Notes and Comments

Commento 1990changeAdditional feesfor jury trials mayberequiredby otherlaw, e.g., Texas
Government Code §1.604.
RULE 217. OATH OF INABILITY
The deposit for a jury fee shall not be required when the party shall within the time for making
such deposit, file with the clerk his affidavit to the effect that he is unable to make such deposit,
and that he can not, by the pledge of property or oikerwbtain the money necessary for that
purpose; and the court shall then order the clerk to enter the suit on the jury docket.
RULE 218. JURY DOCKET

The clerks of the district and county courts shall each keep a docket, styled "The Jury Docket," in
which shallbe enteredn their orderthecasesn which jury feeshavebeenpaidor affidavitin lieu
thereof has been filed as provided in the two precgdiles.

RULE 219. JURY TRIAL DAY
The court shall designate the days for taking up the jury docket and the trial of jury cases. Such
order may be revoked or changed in the court's discretion.

RULE 220. WITHDRAWING CAUSE FROM JURY DOCKET

When any pdy has paid the fee for a jury trial, he shall not be permitted to withdraw the cause
fromthejury docketovertheobjectionof thepartiesadverselynterestedlf sopermittedthecourt



in its discretion may by an order permit him to withdraw also his jury fee deposit. Failure of a
party to appear for trial shall be deemed a waiver by him of the right to trial by jury.

RULE 221. CHALLENGE TO THE ARRAY

Whenthejurorssummonedhavenotbeenselectedy jury commissionersr by drawingthenames

from a jury wheel, any party to a suit which is to be tried by a jury may, before the jury is drawn
challenge the array upon the ground that the officer summoning the jury has acted camdptly,
has wilfully summoned jurors known to be prejudiced against the party challenging or biased in
favor of the adverse party. All such challenges must be in writing setting forth distinctly the
groundsof suchchallengeandsupportedy theaffidavit of thepartyor someothercredibleperson.

When such challenge is made, the court shall hear evidence and decide without delayorhether
not the challenge shall Iseistained.

RULE 222. WHEN CHALLENGE IS SUSTAINED

If thechallengdbesustainedthearray of jurorssummonedhallbedischargedandthe courtshall

order other jurors summoned in their stead, and shall direct that the officer who summoned the
personsodischargedandonaccounbf whosemisconducthechallengeéhasbeensustainedshall

not summon any other jurors in tbase.

RULE 223. JURY LIST IN CERTAIN COUNTIES

In countieggovernedasto juriesby thelawsprovidingfor interchangeablpiries,thenameof the
jurorsshallbe placeduponthegeneralpanelin theorderin whichtheyarerandomlyselectedand
jurorsshallbeassignedor servicefrom thetop thereof,in theorderin whichtheyshallbeneeded,

and jurors returned to the general panel after service in any of such courts shall be enrolled at the
bottom of the list in the order of their respective return; provided, however, afteasgighment

to a particular court, the trial judge of sucourt, upon the demand prior to voir dire examination

by any party or attorney in the case reached for trial in such court, shall cause the names of all
memberof suchassignegury panelin suchcaseo beplacedin areceptacleshuffled,anddrawn,

and suchnamesshallbetranscribedn theorderdrawnonthejury list from whichthejury is to be
selected to try such case. There shall be only one shuffle and drawing by the trial judge in each
case.

RULE 224. PREPARING JURY LIST

In counties not governed as to juries by the laws providing for interchangeable juries, when the
parties have annouad ready for trial the clerk shall write the name of each regular juror entered
of recordfor thatweekon separatelipsof paperasnearthe samesizeandappearancasmaybe,

and shall place the slips in a box and mix them well. The clerk shall draw from the box, in the
presence of the court, the names of tweaty jurors, if in the district court, or so many teere



maybe,if therebealess numbein thebox; andthe namesof twelvejurorsif in thecountycourt,
or somanyastheremaybe,andwrite the namesasdrawnupontwo slipsof paperanddeliverone
slip to each party to the suit or laigorney.

RULE 225. SUMMONING TALESMAN

When there are not as many as twefotyr names drawn from the box, if in the district court, or
asmanyastwelve, if in the countycourt,thecourtshalldirectthe sheriffto summonsuchnumber

of qualified persons as the court deems necessary to dentipbepanel. The names of those thus
summoned shall be placed in the box and drawn and entered upon the slips as provided in the
precedingules.

RULE 226. OATH TO JURY PANEL

Before the parties or their attorneys begin the examination of the jurosewlames have thus
beenlisted,thejurorsshallbeswornby thecourtor underits direction,asfollows: "You, andeach

of you, do solemnly swear that you will true answers give to all questions propounded to you
concerning your qualifications as a juror, so help §adl."

RULE 226a. INSTRUCTIONS TO JURY PANEL AND JURY

The court must give instructions to the jurynphand the jury as prescribed by order of the
Supreme Court under this rule.

Notes and Comments

Comment ta2005 change: The rule is clarified. With these amendments, the Supreme Court has
ordered changes in the prescribed jury instructions consistent with Act of June 2, 20083.78
R.S.,ch.204,8 13.04,2003Tex. Gen.Laws 847,888, codifiedas Tex. Civ. Prac.& Rem.Code8

41.003.

Approved Instructions
l.

That the following oral instructions, with such modifications as the circumstances of the
particularcasemayrequire,shallbegivenby the courtto the membersf thejury panelafterthey
have been sworn in as provided in Rule 226 and before the @@x@imination:

Members of the Jury Panel [or Ladies and Gentlemen of the Jury Panel]:
Thank you for being here. We are here to select a jury. Twelve [six] of you will be

choserfor thejury. Evenif you arenotchoserfor thejury, you areperforminga valuableservice
that is your right and duty as a citizen of a fteantry.



Before we begin: Turn off all phones and other electronic devices. While you are in the
courtroom, do not communicate with anyone through any electronic device. [For example, do
not communicate by phone, text message, email message, chat room, blotleredworking
websites such as Facebook, Twitter, or Myspace.] [l will give you a number where others may
contact you in case of an emergency.] Do not record or photograph any part of these court
proceedings, because it is prohibiteddy.

If youarechoserfor thejury, yourrole asjurorswill beto decidethedisputedfactsin this
case. My role will be to ensure that this case is tried in accordance with the ales of

Here is some background about this case. This is a civil case. ldinsuat that is not
a criminal case. The partiesare asfollows: The plaintiff is , and the defendans
Representing thelaintiff is , and representing the defendasit
. Theywill askyousomequestionsluringjury selection But beforetheirquestions
begin, | must give you some instructions for jagfection.

Every juror must obey these instructions. You may be called into court to testify about
any violations of these instructions. If you do not follow thestrunsons, you will be guilty of
juror misconduct, and | might have to order a new trial and start this process over again. This
would wasteyour time and the parsemoney, and would require the taxpesyef this county to
pay for another trial.

These ee the instructions.

I To avoid looking like you are friendly with one side of the case, do not mingle or talk
with the lawyers, witnesses, parties, or anyone else involved in the case. You may exchange
casual greetings like Ahello@ and Agood morning.f  Other than that, do not talk with themat all.

They have to follow these instructions too, so you should not be offended when they follow the
instructions.

! Do not accept any favors from the lawyers, witnesses, parties, or anyoine@ised
in thecaseanddonotdo anyfavorsfor them. Thisincludesfavorssuchasgiving ridesandfood.

3 Do not discuss this case with anyone, even your spouse or a friend, either in person or
by any other means [including by phone, text message, email message, chat rooon sbicig|
networking websites such as Facebook, Twitter, or Myspace]. Do not afligane to discuss
the case with you or in your hearing. If anyone tries to discuss the case with you or in your
hearing, tell me immediately. We do not wgotito be influenced by something other than the
evidence admitted in court.

I The parties, througtheir attorneys, have the right to ask you questions about your
background, experiences, and attitudes. They are not trying to meddle in your affairs. They are
just being thorough and trying to choose fair jurors who do not have any bias or prejutise in t
particularcase.



5 Remember that you took an oath tlgati will tell the truth, so be truthful when the
lawyers ask you questions, and always give complete answers. If you do not answer a question
that applies to you, that violates your oatbrrfetimes a lawyer will ask a question of the whole
panel instead of just one persdhthe question applies to you, raise your hand and keep it raised
until you are callecbn.

Do you understanthese instructions? If you do not, please tell nrew.
The lawyers will now begin to ask thejuestions.
Il.

That the following oral and written instructions, with such modifications as the
circumstances of the particular case may require, shall be given by the court taythe ju
immediately after the jurors are selected for the case:

Members of the Jury [or Ladies and Gentlemen]:

You have been chosen to serve on this jury. Because of the oath you have taken and your
selection for the jury, you become officials of this court and active participants in our justice
system.

[Hand out the written instructions.]

You have each receivaa set of written instructions. | am going to read them with you
now. Some of them you have heard before and some are new.

1. Turn off all phones and other electronic devices. While you are in the courtroom and
while you are deliberating, do not communicaithvanyone through any electronic deviffeor
example, do not communicate by phone, text message, email message, chat room, blog, or social
networking websites such as Facebook, Twitter, or Myspace.] [I will give you a number where
others may contact yaa case of an emergency.] Do not post information about the case on the
Internet before these court proceedings end and you are released from jury duty. Do not record
or photograph any part of these court proceedings, because it is prohidaed by

2. Toavoid looking like you are friendly with one side of the case, do not mingle or talk
with the lawyers, witnesses, parties, or anyone else involved in the case. You may exchange
casual greetings like Ahello@ and Agood morning.f;  Other than that, do not talk with themat all.

They have to follow these instructions too, so you should not be offended when they follow the
instructions.

3. Do not accept any favors from the lawyers, witnesses, parties, or anyoineaised
in thecaseanddo notdoanyfavorsfor them.Thisincludesfavorssuchasgiving ridesandfood.

4. Do not discuss this case with anyone, even your spouse or a friend, either in person or
by any other means [including by phone, text message, email message, chat roomsblag| or



networking websites such as Facebook, Twitter, or MyspacehdDallow anyone to discuss

the case with you or in your hearing. If anyone tries to discuss the case with you or in your
hearing, tell me immediately. We do not wgotito be influenced by something other than the
evidence admitted in court.

5. Do not diguss this case with anyone during the trial, not even with the other jurors,
until the end of the trial. You should not discuss the case with your fellow jurors until the end of
the trial so that you do not form opinions about the case before you hadeweathing.

After you have heard all the evidence, received all of my instructions, and heard all of the
lawyers argumentsyouwill thengo to thejury roomto discusghe casewith the otherjurors and
reach a verdict.

6. Do not investigate this case on your own. For exampl@otio

a. try to getinformationaboutthecaselawyers,witnessesor issuedrom outsidethis
courtroom;

b. go to places mentioned in the case to inspeqbldees;

C. inspectitemsmentionedn this caseunlessheyarepresenteésevidencen court;

d. look anything up in a law book, dictionary, or public record to try to learn more
about thecase;

e. look anything up on the Internet to try to learn more about the @ase;

f. let anyone else do any of these thingsyfmu.

This rule is very important because we want a trial based only on evidence admitted in
open court. Your conclusions about this casstrbe based only on what you see and hear in this
courtroom because the law does not permit you to base your conclusions on information that has
not been presented to you in open court. All the information must be presented in open court so
the parties antheir lawyers can test it and object to it. Information from other sources, like the
Internet, will not go through this important process in the courtroom. In addition, information
from other sources could be completely unreliable. As a result, if yastigate this case on
your own, you could compromise the fairness to all parties in this case and jeopardize the results
of this trial.

7. Do nottell other jurors aboutyour own experiences or otherpeopless experiences. For
example, you may have special knowledge of something in the case, such as business, technical,
or professionainformation.You mayevenhaveexpertknowledgeor opinions,or you mayknow
what happened in this case or another similar case. Do noteeaithir jurors about it. Telling
other jurors about it is wrong because it means the jury will be considering things that were not
admitted incourt.

8. Donotconsicer attorneys feesunlesd tell youto. Do notguessaboutattorneys fees.

9. Do not consideror guesswvhetherany partyis coveredby insuranceunlessl tell you
to.



10. During the trial, if taking notes will help focus your attention on the evidence, you
may take notes using the materials the court has provided. Do not use any personal electronic
devices to take notes. If taking notes will distract your attention fronewtteence, you should
not take notes. Your notes are for your own personal use. They are not eviBencet show
or read your notes to anyone, including ofjueors.

You must leave your notes in the jury room or with the bailiff. The bailiff is uogtd
not to read your notes and to give your notes to me promptly after collecting them from you. |
will make sure your notes are kept in a safe, secure location and not disclasgdre.

[You may take your notes back into the jury room and conseith thuring deliberations.
But keep in mind that your notes are not evidence. When you deliberate, each of you should rely
on your independent recollection of the evidence and not be influenced by the fact that another
juror has or has not taken notes. Afy@u complete your deliberations, the bailiff will collect
your notes.]

When you are released from jury duty, the bailiff will promptly destroy your notes so that
nobody can read what you wrote.

11. | will decide matters of law in this case. It is your dudylisten to and consider the
evidence and to determine fact issues that | may submit to you at the end of the trial. After you
haveheardall theevidence) will give youinstructionsto follow asyou makeyour decision.The
instructions also will have questions for you to answeu will not be asked and you should not
consider which side will win. Instead, you will need to answer the specific questionsybgive

Every juror must obey my instructions. If you do ndtde these instructions, you will
beguilty of juror misconductandl mayhaveto orderanewtrial andstartthis processoveragain.
Thiswould wasteyourtime and the parties monrey, and would require the taxpayers of this courty
to pay for anothetrial.

Do you understand these instructions? If you do not, please tell me now.

Please keep these instructions and review them as we go through this case. If anyone does
not follow these instructions, tell me.



Il
Court:s Charge

Before closing arguments begin, the court must give to each member of the jury a copy of
the ctarge, which must include the following written instructions, with such modifications as the
circumstances of the particular case may require:

Members of the Jury [or Ladies & Gentlemen of the Jury]:

After the closing arguments, you will go to the jurpmoto decide the case, answer the
guestions that are attached, and reach a verdict. You may discuss the case with other jurors only
when you are all together in the jury room.

Remembemy previous instructions: Do not discuss the case with anyone dlsey; igi
personor by anyothermeans.Do notdo anyindependeninvestigatiomaboutthe caseor conduct
any research. Do not look up any words in dictionariesomrthe Internet. Do not post
information about the case on the Internet. Do not share any special knowledge or experiences
with the other jurors. Do not use your phone or any other electronic device during your
deliberations for any reason. [l will give yotnamber where others may contact you in case of
anemergency.]

[Any notes you have taken are for your own personal use. You may take youbaukes
into the jury room and consult them during deliberations, but do not show or read your notes to
your fellow jurors during your deliberations. Your notes are not evidence. Each of you should
rely onyourindependentecollectionof theevidenceandnotbeinfluencedby thefactthatanother
juror has or has not taken notes.]

[You mustleaveyour noteswith thebailiff whenyou arenotdeliberating.The bailiff will
give your notes to me promptly after collecting them from you. | will make sure your notes are
keptin asafe,securdocationandnotdisclosedo anyone After you completeyour deliberations,
the baliliff will collect your notesWhen you are relead from jury duty, the bailiff will promptly
destroy your notes so that nobody can read whatyote.]

Here are the instructions for answering the questions.

1. Do not let bias, prejudice, or sympathy play any part in geaision.

2. Baseyouranswer®nly ontheevidenceadmittedin courtandonthelaw thatis in these
instructions and questions. Do not consider or discuss any evidence that was not admitted in the
courtroom.

3. You are to make up your own minds about the facts. You are the sole judges of the
credibility of the withnesses and the weight to give thestimony. But on matters of law, you

must follow all of myinstructions.

4. If my instructions use a word in a way that is different from its ordinary meanseg,



the meaning | give you, which will be a proper legal definition.

5. All the questions and answers are important. No one should say that any question or
answer is noimportant.

6. Answer Ayesi or Andj to all questionsunlessyou are told othewise. A Ayesi answer
must be based on a preponderance of the evidence [unless you are told otherwise]. Whenever a
guestion requires an answer other than Ayesi or Anofi your answer must be based on a
preponderance of the evidence [unless you areotblerwise].

The termApreponderance of the evideficaeansthe greatemweight of credible evidence
presented in thg case If you do not find that a preponderance of the evidence suppyesia
answer, then answénof A preponderance of the evidensenot meaured by the number of
witnesses or by the number of documents admitted in evidence. For a fact to belgyr@aved
preponderance of the evidence, you must find that the fact is more likely true than not true.

7. Do notdecidewhoyouthink shouldwin beforeyou answeithequestionandthenjust
answelthe questiongo matchyour decision.Answereachquestioncarefullywithout considering
who will win. Do not discuss or consider the effect your answershaile.

8. Do not answer questions by drawing straws or by any methdthote.

9. Some questions might ask you for a dollar amoatnot agree in adnce to decide
on adollar amountby adding up each jurarzs amount and theriiguring the average.

10. Do not trade your answers. For example, do not Aayyill answer this question
your way if you answer anotherquestion my way.{

11. [Unless otherwise instructed] The answers to the questions must be based on the
decision of at least 10 of the 12 [5 of the 6] jurors. The same 10 [5] jurors must agree on every
answer. Do not agree to be bound by a vote of anything less than 10 [5] gwemsf it would
be amajority.

As | have said before, if you do not follow these instructions, you will be guilty of juror
misconduct, and | might have to order a new trial and start this process over again. This would
wasteyour time and the parsemoney, and would require the taxpes/ef this county to pay for
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me
immediately.

[Definitions, questions, and special instructiongeg to the jury will be transcribed here. If
exemplary damages are sought against a defendant, the jury must unanimously find, with respect
to that defendant, (i) liability on at least one claim for actual damages that will support an award
of exemplary dmages, (ii) any additional conduct, such as malice or gross negligence, required
for an award of exemplary damages, and (iii) the amount of exemplary damages to be awarded.
Thejury=s answersto questionsregarding (ii) and (iii) mustbeconditionedon aunanimousfinding
regarding(i), exceptin anextraordinarycircumstancevhenthe conditioninginstruction wouldoe



erroneous. The jury need not be unanimous in finding the amount of actual damages. Thus, if
guestions regarding (ii) and (iii) are submitted to the jury for defendants D1 and D2, instructions
in substantially the following form must immediately precedénsypuestions:

Preceding question (ii):

Answer Queston (ii) for D1 only if you unanimously mswered\Yed) to Question|[s] (i) regarding
D1. Otherwise, do not answer Question (ii) for D1. [Repeat for D2.]

You areinstructed that in order to answk¥ed) to [any part of|Queston (ii), your aaswer must
be unanimous. You maynswerANoj to [any part ofl]Queston (ii) only upon a vote of 10 [5] or
more jurors. Otherwise, you must not answer [that part of] Question (ii).

Preceding question (iii):

Answer Question (iii) for D1 only if you answered\Yed) to Queston (ii) for D1. Othemise, do
not answer Question (iii) for D1. [Repeat for D2.]

You are instructed that you must unanimously agree on the amount of any award of exemplary
damages.

These examples are given by way of illustration.]
Presiding Juror:

1. When you go into the jury room to answer the questions, the first thing you will need
to do is choose a presidingor.

2. The presiding juror has thedaties:

have the complete charge read aloud if it will be helpful to geliberations;

preside over your deliberations, meaning manage the discussions, and see that you
follow theseinstructions;

give written questions or comments to the bailiff who will give them tquithge;

write down the answers you agree on;

get the signatures for tiverdict certificateand

notify the bailiff that you have reachederdict.

o e
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Do you understand the duties of the presiding juror? If you do not, please tell me now.
Instructions for Signing the Verdict Certificate:

1. [Unlessotherwisenstructed]You mayanswetthequestiononavoteof 10[5] jurors.
The same 10 [5] jurors must agree on every answer in the charge. This means you may not have
one group of 10 [5] jurors agree on one answer and a different group of 10 [5] jurors agree on
anotheranswer.



2. 1f 10 [5] jurors agree on evernawer, those 10 [5] jurors sign therdict.
If 11 jurors agree on every answer, those 11 jurors sign the verdict.

If all 12 [6] of you agree on every answer, you are unanimous and only the presiding
signs theverdict.

3. All jurors should deliberate on every questidfou may end up with all 12 [6] gfou
agreeing on some answers, while only 10 [5] or 11 of yoeeagn other answerBut when you
sign the verdict, only those 10 [5] who agree on every answer will sigrettiet.

4. [Added if the charge requires some unanimity] There are some special instructions
before Questions explaining how to answer those @tiens. Please follow the
instructions.If all 12 [6] of you answer those questions, you will need to complete a second
verdict certificate for thosguestions.

Do you understand these instructions? If you do not, please tell me now.

Judge Presiding
Verdict Certificate
Check one:

Our verdict is unanimous. All 12 [6] of us have agreed to each and every answer. The
presiding juror has signed the certificate for all 12 [G)sf

Signature of Presiding Juror
Printed Name of Presiding Juror

Our verdict is not unanimous. Elevehus have agreed to each and every answer and
have signed the certificabelow.

Our verdict is not unanimoud.en [Five] of us have agreed to each and every answer and
have signed the certificabelow.

SIGNATURE NAME PRINTED

wN e
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If you have answered Questiblo. [the exemplary damages amount], tlyen
must sign this certificate also.

Additional Certificate
[Used when some questions require unanimous answers]

| certify that the jury was unanimous in answering the following questions. All 12 [6] of
us agreed to each of the answers. The presiding juror has signed the certificate for all 12 [6] of
us.

[Judge to list questions that require a unanimous answer, including the predicate liability
question.]

Signature oPresidingJuror Printed Name of Presidinturor
V.

That the following oral instructions shall be given by the court to the jurytagererdict
has been accepted by the court and before the jurors are released from jury duty:

Thank you for your verdict.

I have told you that the only time you may discuss the case is with the other jurors in the
jury room. | now release you from juduty. Now you may discuss the case with anyone. But
you may also choose not to discuss the case; that is your right.

After you arereleasedrom jury duty, thelawyersandothersmayaskyou questiongo see
if the jury followed the instructions, and they may ask you to give a sworn statement. You are
free to discuss the case with them and to give a sworn statement. But you may choose not to
discuss the case and not to give a sworn statement; that isgrdur

RULE 227. CHALLENGE TO JUROR

A challenge to a particular juror is either a challenge for cause or a peremptory challenge. The
courtshalldecidewithoutdelayanysuchchallengeandif sustainedthejuror shallbedischarged



from the particular case. Either such challenge may be made orally on the formation of a jury to
try the case.

RULE 228. "CHALLENGE FOR CAUSE" DEFINED

A challengdor causds anobjectionmadeto ajuror, allegingsomefactwhich by law disqualifies

him to serve as a juror in the case or in any case, or which in the opinion of the courthiemders
an unfit person to sit on the jury. Upon such challenge the examination is not confined to the
answers of the juror, but other evidence maybard for or against ticallenge.

RULE 229. CHALLENGE FOR CAUSE

When twentyfour or more jurors, if in the district court, or twelve or more, if in the cocoiyt,
are drawn, and the lists of their names delivered to the parties, if either pargsde challenge
anyjuror for causethe challengeshallthenbemade . Thenameof ajuror challengedindsetaside
for cause shall be erased from slists.

RULE 230. CERTAIN QUESTIONS NOT TO BE ASKED

In examining a juror, he shall not be asked a question the answer to which may show that he has
been convicted of an offense which disqualifies him, or that he stands charged by some legal
accusation with theft or any felony.

RULE 231. NUMBER REDUCED BY CHALLENGES

If the challenges reduce the number of jurors to less than t@untyif in the district court, or to

less than twelve, if in the county court, the court shall order other jurors to be drawn from the
wheelor from thecentraljury panelor summonedasthepracticemaybein theparticularcounty,
andtheirnameswritten uponthelist insteadof thosesetasidefor causeSuchjurorssosummoned

may likewise be challenged foause.

RULE 232. MAKING PEREMPTORY CHALLENGES
If thereremainon suchlists notsubjectto challengdor causefwenty-four namesif in thedistrict
court, or twelve names, if in the county court, the parties shall proceed to make their peremptory
challenges. A peremptpchallenge is made to a juror without assigning any rethsoefor.

RULE 233. NUMBER OF PEREMPTORY CHALLENGES

Exceptasprovidedbelow,eachpartyto a civil actionis entitledto six peremptorchallenges ima
case tried in the district court, andthwee in the countgourt.



Alignment of the Parties.In multiple party cases, it shall be the duty of the trial judge to
decide whether any of the litigants aligned on the same side of the docket are antagonistic
with respect to any issue to be submitted to the jury, before the exercise of peremptory
challerges.

Definition of Side. The term "side" as used in this rule is not synonymous with "party,"”
“litigant," or "person."” Rather, "side" means one or more litigants who have common
interests on the matters with which the jury is concerned.

Motion to Equalize. In multiple party cases, upon motion of any litigant made prior to
the exercise of peremptory challenges, it shall be the duty of the trial judge to ethgalize
number of peremptory challenges so that no litigant or side is given unfair advantage as a
result of the alignment of the litigants and the award of peremptory challenges to each
litigant or side. In determining how the challenges should be allocated the court shall
considetanymatterbroughtto theattentionof thetrial judgeconcerningheendsof justice

and the elimination of an unfair advantage.

RULE 234. LISTS RETURNED TO THE CLERK

When the parties have made or declined to make their peremptory challenges, they shall deliver
their lists to the clerk. The clerk shall, if the case bthendistrict court, call off the first twelve
nameontheliststhathavenotbeenerasedandif thecasebein the countycourt,heshallcall off

thefirst six nameontheliststhathavenotbeenerasedthosewhosenamesarecalledshallbethe

jury.

RULE 235. IF JURY IS INCOMPLETE

Whenby peremptorychallengeshejury is left incompletethecourtshalldirectotherjurorsto be
drawn or summoned to complete the jury; and such other jurors shall be impaneled as in the first
instance.

RULE 236. OATH TO JURY

Thejury shallbeswornby thecourtor underits direction,in substancasfollows: "You, andeach

of you, do solemnly swear that in all cases between parties which shall be to you submitted, you
will a true verdict render, according to the law, as it may be given you in charge by the court, and
to the evidence submitted to you under the rulingb®tourt. So help yoGod."



SECTION 11. TRIAL OF CAUSES
A. Appearance and Procedure
RULE 237. APPEARANCE DAY

If a defendant, who has been duly cited, is by the citation required to answer on a day which is in
termtime, suchdayis appearancdayasto him. If heis sorequiredto answemonadayin vacation,

he shall plead or answer accordingly, and the firgtafethe next term is appearance day as to
him.

RULE 237a. CASES REMANDED FROM FEDERAL COURT

Whenanycausds removedo the FederalCourtandis afterwardgemandedo the statecourt,the
plaintiff shallfile acertified copyof the orderof remandwith the clerk of the statecourt andshall
forthwith give written notice of such filing to the attorneys of record for all adverse parties. All
such adverse parties shall have fifteen days from the receipt of such notice within whicarto file
ansver. No defaultijudgmentshallberenderedagainsia partyin aremovedactionremandedrom
federal court if that party filed an answer in federal court dugngpval.

Notes and Comments

Comment t01990 change: To expressly provide, consistent with existing law, that a default
judgment cannot be taken in a case remanded from federal court if an answer was filed in federal
court during removal.

RULE 238. CALL OF APPEARANCE DOCKET

On theappearance day of a particular defendant and at the hour named in the citation, or as soon
thereafter as may be practicable, the court or clerk in open court shall call, in their order, all the
case®nthedocketin which suchdayis appearancdayasto anydefendantpr, thecourtor clerk

failing therein, any such case shall be so called on request of the platitiffrey.

RULE 239. JUDGMENT BY DEFAULT

Upon such call of the docket, or at any time after a defendant is required to answer, tiie plain
mayin termtime takejudgmentby defaultagainstsuchdefendantf hehasnot previouslyfiled an
answerandprovidedthatthereturnof serviceshallhavebeenonfile with theclerk for thelength

of time required by Rul&07.

RULE 239a. NOTICE OF DEFAULT JUDGMENT



At orimmediatelyprior to thetime aninterlocutoryor final defaultjudgmentis renderedtheparty

taking the same or his attorney shall certify to the clerk in writing the last known mailing address
of the partyagainstvhomthejudgments taken,which certificateshallbefiled amongthe papers

in the cause. Immediately upon the signing ofjtltgment, the clerk shall mail written notice
thereof to the party against whom the judgment was rendered at the address shown in the
certificate, and note the fact of such mailing on the docket. The notice shall state the number and
style of the case, theourt in which the case is pending, the names of the parties in whose favor
andagainstwvhomthejudgmentwasrenderedandthe dateof the signingof thejudgment.Failure

to comply with the provisions of this rule shall not affect the finality ofudgment.

RULE 240. WHERE ONLY SOME ANSWER

Where there are several defendants, some of whom have answered or have not been duly served
and some of whom have been duly served and have made default, an interlocutory judgment by
default may be entered against those who have made default, and thenagys®ceed or be
postponed as to the others.

RULE 241. ASSESSING DAMAGES ON LIQUIDATED DEMANDS

When a judgment by default is rendered against the defendant, or all of several defendants, if the
claim is liguidated and proved by an instrument in wgitithe damages shall be assessed by the
court, or under its direction, and final judgment shall be rendered therefor, unless the defendant
shall demand and be entitled to a trial by jury.

[RULE 242. Repealed effective December 31941]

RULE 243. UNLIQUID ATED DEMANDS

If the cause of action is unliquidated or be not proved by an instrument in writing, the court shall
hearevidenceasto damagesndshallrendejudgmenthereforunlesshedefendanshalldemand

and be entitled to a trial by jury in whidase the judgment by default shall be noted, a writ of
inquiry awarded, and the cause entered on thedpeiget.

RULE 244. ON SERVICE BY PUBLICATION

Whereservicehasbeenmadeby publication,andno answerthasbeenfiled norappearancentered

within the prescribed time, the court shall appoint an attorney to defend the suit in behalf of the
defendantandjudgmentshallberenderedasin othercasesput, in everysuchcasea statemenof

the evidence, approved and signed by the juslgal] be filed with the papers of the cause as a
part of the record thereof. The court shall allow such attorney a reasonable fee for his services, to
be taxed as part of thoests.



RULE 245. ASSIGNMENT OF CASES FORTRIAL

The court may set contested cases on written request of any party, or on the court's own motion,
with reasonabl@oticeof notlessthanforty-five daysto the partiesof afirst settingfor trial, or by
agreemenbf the parties;provided,however thatwhena casepreviouslyhasbeensetfor trial, the

Court may reset said contested case to a later date on any reasonable notice to the parties or by
agreement of the parties. Noontested cases may be tried or disposed of at any time whether

or not, and may be set at any time for any otimee.

A request for trial setting constitutes a representation that the requesting party reasonably and in
good faith expects to be ready for trial by the date requested, but no additional representation
concening thecompletionof pretrialproceeding®r of currentreadinessor trial shallberequired

in order to obtain a trial setting in a contestade.

Notes and Comments

Comment tdl990 change: First paragraph, to harmonize a first time nonjury setting witim¢he
for jury demand, and to set a more realistic notice for trial. Second paragraph, to standardize the
readiness requirement to obtain a trial setting.

RULE 246, CLERK TO GIVE NOTICE OF SETTINGS

Theclerk shallkeeparecordin his office of all casesetfor trial, andit shallbehis dutyto inform

any nonresident attorney of the date of setting of any case upon request by mail from such
attorney, accompanidal a return envelope properly addressed and stamped. Failure of the clerk
to furnish such information on proper request shall be sufficient ground for continuance or for a
new trial when it appears to the court that such failure has prevented the dttomm@yeparing

or presenting his claim alefense.

RULE 247. TRIED WHEN SET

Every suit shall be tried when it is called, unless continued or postponed to a future day or placed
at the end of the docket to be called again for trial in its regular order. No cause which has been
set upon the trial docket of the court shall be takemfthe trial docket for the date set except by
agreement of the parties or for good cause upon motion and notice to the opposing party.

RULE 248. JURY CASES

When a jury has been demanded, questions of law, motions, exceptions to pleadings, and other
unresolvegendingmattersshall,asfar aspracticablepbeheardanddeterminedy thecourtbefore
the trial commences, and jurors shall be summoned to app## day saesignated.



Notes and Comments

Comment tdl990 change: To encourage resolution of matters prior to trial.

RULE 249. CALL OF NON -JURY DOCKET

The nonjury docket shall be taken up at such times as not unnecessarily to interfere with the
dispatch of business on the jury docket.

[RULE 250. Repealed effective December 31941]

SECTION 11. TRIAL OF CAUSES
B. Continuance and Change o¥enue
RULE 251. CONTINUANCE

No application for a continuance shall be heard before the defendant files his defense, nor shall
anycontinuancée grantedexcepffor sufficientcausesupportedy affidavit, or by consenof the
paries, or by operation daw.

RULE 252. APPLICATION FOR CONTINUANCE

If the ground of such application be the want of testimony, the party applying therefor shall make
affidavit thatsuchtestimonyis material,showingthe materialitythereof,andthathe hasuseddue
diligenceto procuresuchtestimony statingsuchdiligence,andthe causeof failure, if known;that
suchtestimonycannotbeprocuredrom anyothersourceandi,it if befor theabsencef awitness,
heshallstatethenameandresidencef thewithess.andwhatheexpectdo proveby him; andalso
statethatthe continuances not soughtfor delayonly, butthatjusticemaybedone;providedthat,

on a first application for a continuance, it shall not be necessary to show that théesiiseoy

cannot be procured from any other source.The failure to obtain the deposition of any witness
residing within 100 miles of the courthouse or the ¢piumwhich the suit is pending shall rm#
regarded as want of diligence when diligence has been used to secure the personal attendance of
suchwitnessundertherulesof law, unlessby reasorof age,infirmity or sicknessor official duty,

the witness will be unable to attend the court, or unless such witness is about to leave, or has left,
the State or county in which the suit is pending and will not probably be presentriat the

RULE 253. ABSENCE OF COUNSEL AS GROUND FORCONTIN UANCE

Except as provided elsewhere in these rules, absence of counsel will not be good cause for a



continuance or postponement of the cause when called for trial, except it be allowed in the
discretionof the court,uponcauseshownor uponmatterswithin the knowledgeor informationof
the judge to be stated on trexord.

RULE 254. ATTENDANCE ON LEG ISLATURE

In all civil actions, including matters of probate, and in all matters ancillary to such suits which
require action by or the attendance of an attorney, including appeals but excluding temporary
restraining orders, at any time within thirty dafsa date when the legislature is to be in session,

or at any time the legislature is in session, or when the legislature sits as a Constitutional
Convention, it shall be mandatory that the court continue the cause if it shall appear to the court,
by affidavit, that any party applying for continuance, or any attorney for any party to the cause, is
a member of either branch of the legislature, and will be or is in actual attendance on a session of
thesamelf thememberof thelegislatures anattorneyfor a partyto the causehis affidavit shall

contain a declaration that it is his intention to participate actively in the preparation and/or
presentation of the case. Where a party to any cause, or an attorney for any party to a cause, is a
member of thdegislature, his affidavit need not be corroborated. On the filing of such affidavit,
the court shall continue the cause until thirty days after adjournment of the legislature and the
affidavit shall be proof of the necessity for the continuance, ancbtiithuance shall be deemed

one of right and shall not be charged against the movant upon any subsequent application for
continuance.The right to a continuance shall be mandatory, except only where the attorney was
employed within ten days of the date that is set for trial, the right to continuance shall be
discretionary.

RULE 255. CHANGE OF VENUE BY CONSENT
Upon the written consent of the parties filed with the papers of the cause, the court, by an order

entered on the minutes, may transfer the semérial to the court of any other county having
jurisdiction of the subject matter of such suit.

[RULE 256. Repealed effective September 1941]

RULE 257. GRANTED ON MOTION

A change of venue may be granted in civil causes upon motion of either p@myprted by his
own affidavit and the affidavit of at least three credible persons, residents of the county in which
the suit is pending, for any following cause:

€)) That there exists in the county where the suit is pending so great a prejudice against him
that he cannot obtain a fair and impartiall.

(b) That there is a combination against him instigated by influential persons, by reason of
which he cannot expect aif and impartiatrial.



(9 That an impatrtial trial cannot be had in the county where the acti@misng.

(d) For other sufficient cause to be determined bycthet.

RULE 258. SHALL BE GRANTED

Where such motion to transfer venue is duly made, it shall be granted, unless the credibility of
thosemakingsuchapplicationor their meanf knowledgeor thetruth of thefactssetoutin said
application are attacked by the affidavit of a crediblespe; when thus attacked, the issue thus
formed shall be tried by the judge; and the application either granted or refused. Reasonable
discoveryin support of, or in opposition to, the application shall be permitted, and such discovery
as is relevant, inading deposition testimony on file, may be attached to, or incorporated by
reference in, the affidavit of a party, a witness, or an attorney who has knowledge of such
discovery.

RULE 259. TO WHAT COUNTY

If the motion under Rule 257 is granted, the cause shall be removed:

@ If from a district court, to any county of proper venue in the same or an adjdisirigt;
b) If from a county court, to any adjoining county of propenue;

© If (a) or (b) are not apigable, to any county of propeenue;

@ If a county of proper venue (other than the county of suit) cannot be found, fiteen if

@ A district court, to any county in the same or an adjoining district or to any district
where an impartial trial can lhed;

2 A county court, to any adjoining county or to any district where an impartial trial

can be had; but the parties may agree that venue shall be changed to some other
county, and the order of the court shall conform to siggeement.

[RULE 260. Repealed effective September 1990]

RULE 261. TRANSCRIPT ON CHANGE

Whenachangeof venuehasbeengrantedtheclerk shallimmediatelymakeoutacorrectiranscript
of all the orders made in said cause, certifying thereto officially under the séal oburt, and
sendthe same with the original papersan the causeto the clerk of the courtto which thevenue



has been changed.

SECTION 11. TRIAL OF CAUSES
C. TheTrial
RULE 262. TRIAL BY THE COURT

The rules governing the trial of causes before a jury shall govern in trials by the court in so far as
applicable.

RULE 263. AGREED CASE

Partiesmaysubmitmattersan controversyto thecourtuponanagreedstatemenof factsfiled with

the clerk, upon which judgment shall be rendered as in other cases; and such agreed statement
signed and certified by the court to be correct and the judgment rendered thereon shall constitute
the record of theause.

RULE 264. VIDEOTAPE TRIAL

By agreement of the parties, the trial court may allow that all testimony and such other evidence
as may be appropriate be presented at trial by videotape. The expenses of such videotape
recordings shall be taxed as costs. If any parthdrv@ws agreement to a videotape trial, the
videotapecoststhathaveaccruedwill betaxedagainsthe partywithdrawingfrom theagreement.

RULE 265. ORDER OF PROCEEDINGS ON TRIAL BY JURY

The trial of cases before a jury shall proceed in the followinlgr unless the court should, for
good cause stated in the record, otherwise direct:

@ The party upon whom rests the burden of proof on the whole case shall state to the jury
briefly thenatureof his claim or defenseandwhatsaidpartyexpectdo proveandtherelief
sought. Immediately thereafter, the adverse party may make a similar statement, and
intervenorsandotherpartieswill beaccordedsimilar rightsin the orderdeterminedy the
court.

(9)] The party upon whom rests the burden of proofrewthole case shall then introduce his
evidence.

© The adverse party shall briefly state the nature of his claim or defense and what said party
expects to prove and the relief sought unless he has alreadgalone



@ He shall then introduce hevidence.

© The intervenor and other parties shall make their statement, unless they havedaineady
so, and shall introduce thevidence.

® The parties shall then be confined to rebutting testimony onsedeh

© But one counsel on each side shall examine and-es@saine the same witness, except
on leave granted.

RULE 266. OPEN AND CLOSE - ADMISSION

Except as provided in Rule 269 the plaintiff shall have the right to open and conclude both in
adducinghis evidenceandin theargumentunlessheburdenof proofonthewholecaseunderthe
pleadinggestsuponthedefendantor unlesshedefendanbr all of thedefendantsf thereshould

be more than one, shall, after the issues of fact are settled andtheftial commences, admit

that the plaintiff is entitled to recover as set forth in the petition, except so far as he may be
defeated, in whole or in part, by the allegations of the answer constituting a good defense, which
may be established on the triathich admission shall be entered of record, whereupon the
defendant, or the defendants, if more than one, shall have the right to open and conclude in
adducing the evidence and in the argument of the cause. The admission shall not serve to admit
any allggation which is inconsistent with such defense, which defense shall be one that defendant
has the burden of establishing, as for example, and without excluding other defenses: accord and
satisfaction, adverse possession, arbitration and award, contrimeghgence, discharge in
bankruptcyduressestoppelfailure of considerationfraud,releaseresjudicata,statuteof frauds,

statute of limitations, waiver, and thiee.

RULE 267. WITNESSES PLACED UNDER RULE

@ At therequesbf eitherparty,in acivil casethewitnesse®nbothsidesshallbeswornand
removed out of the courtroom to some place where they cannot hear the testimony as
delivered by any other witness in the cause. This is termed placing witnesses under the
rule.

(0] This rule does natuthorize exclusion of (1) a party who is a natural person or the spouse
of such natural person, or (2) an officer or employee of a party that is not a natural person
and who is designated as its representative by its attorney, or (3) a person whose presen
is shown by a party to be essential to the presentation chtise.

© If anypartybeabsentthecourtin its discretionmayexemptfrom therule arepresentative
of suchparty.

(o)} Witnesseswhen placedunderRule 614 of the TexasRulesof Civil Evidence,shall be



©

instructedby thecourtthattheyarenotto converseavith eachotheror with anyotherperson

about the case other than the attorneys in the case, except by permission of the court, and
that they are not to read any report of or comment upon the testimony in the case while
under theule.

Any witness or other person violating such instrtsi may be punished for contempt of
court.

RULE 268. MOTION FOR INSTRUCTED VERDICT

A motion for directed verdict shall state the specific grounds therefor.

@

b)

©

@

©

®

RULE 269. ARGUMENT

After the evidence is concluded and the charge is read, the parties may argue the case to
the jury. The party having the burden of proof on the whole case, or on all matters which
are submitted by the charge, shall be entitled to open and conclude thmemiigwhere

there are several parties having separate claims or defenses, the court shall prescribe the
order of argument betwedmem.

In all arguments, and especially in arguments on the trial of the case, the counsel opening
shall present his whole @sgs he relies on it, both of law and facts, and shall be heard in
the concluding argument only in reply to the counsel on the sither

Counsel for an intervenor shall occupy the position in the argument assigned by the court
according to the nature dfeclaim.

Arguments on questions of law shall be addressed to the court, and counsel should state
the substance of the authorities referred to without reading more from books than may be
necessary to verify the statement. On a question on motions tiexseip the evidence,

and other incidental matters, the counsel will be allowed only such argument as may be
necessaryo presentlearlythe questiorraised andreferto authoritiesonit, unlessurther
discussion is invited by theourt.

Arguments on the facts should be addressed to the jury, when one is impaneled in a case
that is being tried, under the supervision of the court. Counsel shall be required to confine
the argument strictly to thevidence and to the arguments of opposing counsel. Mere
personactriticism by counseuponeachothershallbeavoided andwhenindulgedin shall

be promptly corrected as a contemptaofirt.

Sidebarremarksandremarksby counsebf oneside,notaddressetb the court,while the
counsel on the other side is examining a withess or arguing any question to the court, or
addressing the jury, will be rigidly repressed bydbert.



© The court will not be required to wait for objections to be made when the rules as to
argumentsareviolated;butshouldtheynotbenoticedandcorrectedy the court,opposing
counsel may ask leave of the court to rise and present his point of objBctidhe court
shallprotectcounsefrom anyunnecessaryterruptionmadeon frivolousandunimportant
grounds.

(h) It shall be the duty of every counsel to address the court from his place at the bar, and in
addressing the court to rise to his feet; and while engaged in the trial of a case he shall
remain at his place in thzar.

RULE 270. ADDITIONAL TESTIMONY

Whenit clearly appears to be necessary to the due administration of justice, the court may permit
additional evidence to be offered at any time; provided that in a jury case no evidence on a
controversial matter shall be received after the verdict glitige

SeECTION 11. TRIAL OF CAUSES
D. Charge to theJury
RULE 271. CHARGE TO THE JURY

Unless expressly waived by the parties, the trial court shall prepare and in open court deliver a
written charge to the jury.

RULE 272. REQUISITES

The charge shall be in writing, signed by the court, and filed with the clerk, and shall be a part of
the record of the cause. It shall be submitted to the respective parties or their attorneys for their
inspection, and a reasonable time given them inhwtoexamine and present objections thereto
outside the presence of the jury, which objections shall in every instance be presentedud the

in writing, or be dictated to the court reporter in the presence of the court and opposing counsel,
beforethechargds readto thejury. All objectionsnotsopresentedhallbeconsiderediswaived.
Thecourtshallannouncéts rulingsthereorbeforereadingthechargeto thejury andshallendorse

the rulings on the objections if written or dictate same to the court reporter in the presence of
counsel. Objections to the charge and the court's rulings thereon may be included as a part of any
transcript or statement of facts on appeal and,nwd® included in either, shall constitute a
sufficientbill of exceptiorto therulingsof thecourtthereonlt shallbepresumedynlessotherwise

noted in the record, that the party making such objections presented the same at the proper time
and excepd to the rulinghereon.

RULE 273. JURY SUBMISSIONS



Eitherpartymaypresento thecourtandrequestwvritten questionsdefinitions,andinstructionso

be given to the jury; and the court may give them or a part thereof, or may refuse to give them, as
may be proper. Such requests shall be prepared and presented to the court and submitted to
opposingcounsefor examinatiorandobjectionwithin areasombletime afterthe chargeis given

to the parties or their attorneys for examination. A request by either party for any questions,
definitions, or instructions shall be made separate and apart from such party's objections to the
court'scharge.

RULE 274 OBJECTIONS AND REQUESTS

A partyobjectingto achargemustpoint out distinctly the objectionablematterandthe groundsof

the objection. Any complaint as to a question, definition, or instruction, on accoamy défect,
omission, or fault in pleading, is waived unless specifically included in the objections. When the
complainingparty'sobjection,or requestedjuestiondefinition, or instructionis, in the opinionof

the appellate court, obscured or concealed by voluminous unfounded objections, minute
differentiations or numerous unnecessary requests, such objection or request shall be untenable.
No objection to one paof the charge may be adopted and applied to any other part of the charge
by referencenly.

RULE 275. CHARGE READ BEFORE ARGUMENT

Before the argument is begun, the trial court shall read the charge to the jury in the precise words
in which it was written, including all questions, definitions, and instructions which the court may
give.

RULE 276. REFUSAL OR MODIFICATION

When an insuction, question, or definition is requested and the provisions of the law have been
compliedwith andthetrial judgerefuseshesamethejudgeshallendorsehereon'Refused,'and

sign the same officially. If the trial judge modifies the same the judge shall endorse thereon
"Modified as follows: (stating in what particular the judge has modified the same) and given, and
exception allowed" and sign the same officially. Such exfusr modified instruction, question,

or definition, when so endorsed shall constitute a bill of exceptions, and it shall be conclusively
presumed that the party asking the same presented it at the proper time, excepted to its refusal or
modification, andhat all the requirements of law have been observed, and such procedure shall
entitlethe partyrequestinghe sameto havetheactionof thetrial judgethereorreviewedwithout

preparing a formal bill oéxceptions.

RULE 277. SUBMISSION TO THE JURY

In all jury cases the court shall, whenever feasible, submit the cause upofidimapiestions.



The court shall submit such instructions and definitions as shall be proper to enable the jury to
render a verdict.

Inferential rebuttal questions ahnot be submitted in the charge. The placing of the burden of
proof may be accomplished by instructions rather than by inclusion in the question.

In any cause in which the jury is required to apportion the loss among the parties the court shall
submita question or questions inquiring what percentage, if any, of the negligence or causation,
as the case may be, that caused the occurrence or injury in question is attributable to each of the
persons found to have been culpable. The court shall also irt$teycry to answethe damage
guestion or questions without any reduction because of the percentage of negligausation,

if any, of the person injured. The court may predicate the damage question or questions upon
affirmative findings of liability.

In a sut in whichtermination of the parestthild relationship is requested, the court skalhmit
separate questions for each parent and each child)osa¢h individual statutory ground for
termination of theparentchild relationshipand (2) whether termination of & parenichild
relationship is in the best ingst of the child. The court shall predicate the b@stest question
upon an affirmative finding of at least oteminationground.

The court may submit a question disjunctively when it is apparent from the evidence that one or
the other of the conditions or facts inquired about necessarily exists.

Thecourtshallnotin its chargecommentirectly on theweightof the evidenceor advsethejury

of the effect of their answers, but the court's charge shall not be objectionable on the ground that
it incidentallyconstitutesa commeniontheweightof theevidenceor adviseghejury of theeffect

of their answers when it is properly arpof an instruction adefinition.

Notes and Comments

Comment t02020 change: Rule 277 is reed to require a jury question on each individual
statutory ground for termination as to each parent and ehitth without requiring further
granulated questions for subparts of an individual ground for termination. Rule 277 is also
revised to require a separate question on best interest of the child as to each parent and each child
that is predicated on an affirmatiaswer to at least one terminatiground question. The
revisions supersedrexas Department of Human Services v. B8 S.W.2d 87 (Tex. 1990).

Commento 1988changeTheamendmento paragraploneof Rule277would unify the practice
of submitting broad form questions to the jury in the form approvedenyos v. Montez680
S.W.2d 798 (Tex1984).

RULE 278. SUBMISSION OF QUESTIONS, DEFINITIONS, AND INSTRUCTIONS

The court shall submit the questions, instructions and defisitin the form provided by Rule

277, which are raised by the written pleadings and the evidence. Except in trespass to try title,
statutorypartition proceedings, and other special proceedings in which the pleadings are specially
defined by statutes or @redural rules, a party shall not be entitled to any submission of any
guestion raised only by a general denial and not raised by affirmative written pleading by that
party. Nothing herein shall change the burden of proof from what it would have beeraunder
generaldenial A judgmentshallnotbereversedecausef thefailure to submitotherandvarious



phases or different shades of the same question. Failure to submit a question shall not be deemed
a ground for reversal of the judgment, unless its ssdiom, in substantially correct wording, has

been requested in writing and tendered by the party complaining of the judgment; provided,
however, that objection to such failure shall suffice in such respect if the question is one relied
upon by the opposingarty. Failure to submit a definition or instruction shall not be deemed a
groundfor reversabf thejudgmentunlessasubstantiallycorrectdefinition or instructionhasbeen
requested in writing and tendered by the party complaining ghdigenent.



RULE 279. OMISSIONS FROM THE CHARGE

Uponappeakll independengroundsof recoveryor of defensenot conclusivelyestablishedinder

the evidence and no elementvafiich is submitted or requested are waived. When a ground of
recovery or defense consists of more than one element, if one or more of such eleosssiEry

to sustain such ground of recovery or defense, and necessarily referable thereto, are sabmitted t
and found by the jury, and one or more of such elements are omitted from the charge, without
requesbr objection,andthereis factuallysufficientevidenceo supportafinding thereonthetrial

court, at the request of either party, may after notice and hearing and at any time before the
judgment is rendered, make and file written findings on such omitted element or elements in
support of the judgment. If no such written findings are madeh omitted element or elements

shall be deemed found by the court in such manner as to support the judgment. A claim that the
evidence was legally or factually insufficient to warrant the submission of any question may be
made for the first time after wict, regardless of whether the submission of such question was
requested by theomplainant.

SECTION 11. TRIAL OF CAUSES
E. Case to theJury

RULE 280. PRESIDING JUROR OF JURY

Each jury shall appoint one of their body presiding juror.

RULE 281. PAPERS TAKEN TO JURY ROOM

With the courts permisson, the jury may take with themto the jury room any notesthey took

during the trial.In addition, the jury may, and on request shall, take with them in their retirement
thechargesandinstructionsgenerabr specialwhichweregivenandreadto them,andanywritten
evidence, except the depositions of witnesses, but shall not takéhemthany special charges
which have been refused/here only part of a paper has been read in evidence, the jury shall not
takethesamewith them,unlesghepartsoreadto themis detachedrom thatwhichwasexcluded.

RULE 282. JURY KEPT TOGETHER

Thejury mayeitherdecidea casean courtor retirefor deliberationlf theyretire,theyshallbekept
together in some convenient place, under the charge of an officer, until they agree upon a verdict
or are discharged by the court; but the court in its discretion may permit them to separate
temporarily for the night and at their meals, and for otieperpurposes.



RULE 283. DUTY OF OFFICER ATTENDING JURY

Theofficer in chargeof thejury shallnotmakenot permitanycommunicatiorio bemadeto them,

except to inquire if they have agreed upon a verdict, unless by order of the cour;sdradl Imot

before their verdict is rendered communicate to any person the state of their deliberations or the
verdict agreedipon.

RULE 284. JUDGE TO CAUTION JURY

Immediatelyafterjurorsareselectedor acasethecourtmustinstructthemto turn off theirphones

and other electronic devices and not to communicate with anyone through any electronic device
while they are in the courtroom or while they are deliberafiige court must also instruct them

that, while they are serving as jurorseyhmust not post any information about the case on the
Internetor searchior anyinformationoutsideof the courtroom,ncludingonthe Internet,to try to

learn more about thease.

If jurorsarepermittedto separatdeforetheyarereleasedrom jury duty, eitherduringthetrial or

after the case is submitted to them, the court must instruct them that it is their duty not to
communicate with, or permit themselves to be addressed by, any other person about any subject
relating to thecase.

RULE 285. JURY MAY COMMUNICATE WITH COURT

The jury may communicate with the court by making their wish known to the officer in charge,
who shall inform the court, and they may then in open court, and through their presiding juror,
communicatavith thecourt,eitherverballyor in writing. If the communications to requesturther
instructions, Rule 286 shall ibellowed.

RULE 286. JURY MY RECEIVE FURTHER INSTRUCTIONS

After having retired, the jury may receive further instructions from the court touching any matter
of law, either at their request or upon the court's own motion. For this purpose they shall appear
before the judge in open court in a body, and if theunttin is being given at their requdbiy
shallthroughtheir presidingjuror stateto the court,in writing, the particularquestion otaw upon

which they desire further instruction. The court shall give such instruction in writing, but no
instruction shall be given except in conformity with the rules relating to the charge. Additional
argument may be allowed in the discretion ofdbert.

RULE 287. DISAGREEMENT AS TO EVIDENCE

If the jury disagree as to the statement of any witness, they may, upon applying to the court, have
read to them from the court reporter's notes that part of such witness' testimony on the point in



dispute;but, if there be no such reporter, or if his notes cannot be read to the jury, the court may
cause such witness to be again brought upon the stand and the judge shall direct him to repeat his
testimony as to the point in dispute, and no other, as neahg aan in the language used on the

trial; and on their notifying the court that they disagree as to any portion of a deposition or other
paper not permitted to be carried with them in their retirement, the court may, in like manner,
permit such portionfosaid deposition or paper to be again read to the jury.

RULE 288. COURT OPEN FOR JURY

The court, during the deliberations of the jury, may proceed with other business or recess from
time to time, but shall be deemed open for all purposes connectetthevithse before the jury.

RULE 289. DISCHARGE OF JURY

The jury to whom a case has been submitted may be discharged by the court when they cannot
agree and the parties consent to their discharge, or when they have been kept together for such
time as to render it altogether improbable that they can agree,eor avty calamity or accident

may, in the opinion of the court, require it, or when by sickness or other cause their number is
reduced below the number constituting the jury in such court.

The cause shall again be placed on the jury docket and shall ayaet for trial as the court
directs.
SECTION 11. TRIAL OF CAUSES
F. Verdict
RULE 290. DEFINITION AND SUBSTANCE
A verdict is a written declaration by a jury of its decision, comprehending the whole or all the
issuessubmittedo thejury, andshallbeeitheragenerabr specialverdict,asdirectedwhichshall
be signed by the presiding juror of fley.
A general verdict is one whereby the jury pronounces generally in favor of one or more parties to
thesuituponall or anyof theissuessubmittedto it. A specialverdictis onewhereinthejury finds
the facts only on issues made up and submitted to them under the directioocnfrthe
A special verdict shall, as between the parties, be conclusive as to the facts found.

RULE 291. FORM OF VERDICT

No specialform of verdictis required,andthejudgmentshallnotbe arrestecr reversedor mere
want of form therein if there has been substantial compliance with the requirements of the law



rendering a verdict.

RULE 292 VERDICT BY PORTION OF ORIGINAL JURY

@ Except as provided in subsection (b), a verdict may be rendered in any cause by the
concurrence, as to each and all answers made, of the same ten or more members of an
original jury of twelve or of the same five or mamembers of an original jury of six.
However, where as many as three jurors die or be disabled from sitting and there are only
nine of the jurors remaining of an original jury of twelve, those remaining may @mdler
return a verdict. If less than theginal twelve or six jurors render a verdict, the verdict
must be signed by each juror concurtingrein.

(b) A verdict may be rendered awarding exemplary damages only if the jury was unanimous
in
finding liability for and the amount of exemplary damages.

Notes and Comments

Comment t02005 change: The rule is divided into two subsections. Subsection (a) is
clarified. Subsection (b) is added to make the rule consistent with Act of June 2, 2008g78
R.S.,ch.204,813.04,2003Tex. Gen.Laws 847,888, codifiedasTex. Civ. Prac.& Rem.Code§
41.003.

RULE 293. WHEN THE JURY AGREE

When the jury agree upon a verdict, they shall be brought into the court by the properaiticer,
theyshalldelivertheir verdictto theclerk; andif theystatethattheyhaveagreel, theverdictshall
bereadaloudby theclerk. If theverdictis in properform, nojuror objectsto its accuracynojuror
representedsagreeingheretodissentsherefromandneitherpartyrequests poll of thejury, the
verdict shall be entered upon the minutes ofcthart.

RULE 294. POLLING THE JURY

Any party shall have the right to have the jury polled. A jury is polled by reading once to the jury
collectively the general verdict, or the questions and answers thereto consecutively, and then
callingthenameof eachjuror separatelyandaskingthejuror if it is thejuror'sverdict.If anyjuror
answers in the negative when the verdict is returned signed only by the presiding juror as a
unanimous verdict, or if any juror shown by the juror's signature to agree to the verdict should
answer in the negat, the jury shall be retired for furthéeliberation.

RULE 295. CORRECTION OF VERDICT



If the purported verdict is defective, the court may direct it to be refortihigéds incomplete, or

not responsive to the questions contained in thet'sararge, or the answers to the questions are
in conflict, the court shall in writing instruct the jury in open court of the nature of the
incompletenessinresponsivenesst conflict, providethejury suchadditionalinstructionsasmay

be proper, ancetire the jury for furthedeliberations.

Notes and Comments

Commento 1988changeTheamendmeninakest clearthatthe courtmaydirecta completeyet
defective verdict to be reformed. The amendment also makes it clear that in the event the verdict
is incomplete or otherwise improper, the court is limited to giving the jury additional instructions

in writing.

SECTION 11. TRIAL OF CAUSES
G. Findings by the Court
RULE 296. REQUESTS FOR FINDINGS OF FACTS AND CONCLUSIONS OFLAW

In any case tried in the district or county court without a jury, any party may regaesiurt to

statein writing its findings of fact andconclusionf law. Suchrequesthallbe entitled"Request

for Findingsof FactandConclusion®f Law" andshallbefiled within twentydaysafterjudgment

is signedwith theclerk of thecourt,who shallimmediatelycall suchrequesto theattentionof the

judge who tried the case. The party making the request shall serve it on all other parties in
accordance with Rul2la.

Notes and Comments

Comment tdl990 change: To revise the practice and times for findings of fact and concafsions
law. See als®ules 297 an@98.

RULE 297. TIME TO FILE FINDINGS OF FACT AND CONCLUSIONS OF LAW

The court shall file its findings of fact and conclusions of law within twenty days after a timely
request is filed. The court shall cause a copy of its findings and conclusions to be mailed to each
party in the suit.

If thecourtfails to file timely findingsof factandconclusion®f law, the partymakingtherequest

shall, within thirty days after filing the original request, file with the clerk and serve on all other
parties in accordance with Rule 21a a "Notice of Past Due Findings of Fact andsiomschf

Law" which shallbeimmediatelycalledto theattentionof thecourtby theclerk. Suchnoticeshall

state the date the original request was filed and the date the findings and conclusions were due.
Upon filing this notice, the time for the court to file findings of fact and conclusions of law is
extended to forty days from the date the originaliesty wadiled.



Notes and Comments

Comment tdl990 change: To revise the practice and times for findings of fact and conclusion of
law. See also Rules 296 and 298.

RULE 298. ADDITIONAL OR AMENDED FINDINGS OF FACT AND
CONCLUSIONS OF LAW

After the court files original findings of fact and conclusions of law, any party may file with the
clerkof thecourtarequestor specifiedadditionaloramendedindingsor conclusionsTherequest

for these findings shall be made within ten days afterfitimg of the original findings and
conclusions by the court. Each request made pursuant to this rule shall be served on each party to
the suit in accordance with Ru2éa.

Thecourtshallfile anyadditionalor amendedindingsandconclusionghatareappropriatevithin

ten days after such request is filed, and cause a copy to be mailed to each party to the suit. No
findings or conclusions shall be deemed or presumed by any failure of the court to make any
additional findings oconclusions.

RULE 299. OMITTED FINDINGS

Whenfindingsof factarefiled by thetrial courttheyshallform the basisof thejudgmentuponall

grounds of recovery and of defense embraced therein. The judgment may not be supported upon
appeal by a presumed finding upon amguind of recovery or defense, no element of which has
been included in the findings of fact; but when one or more elements thereof have been found by
the trial court, omitted unrequested elements, when supported by evidence, will be supplied by
presumptionn support of the judgment. Refusal of the court to make a finding requested shall be
reviewable orappeal.

RULE 299a. FINDINGS OF FACT TO BE SEPARATELY FILED
AND NOT RECITED IN A JUDGMENT

Findings of fact shall not be recited in a judgmdinthere is a conflict between findings of fact
recited in a judgment in violation of this rule and findings of fact made pursuant to Rul@sd97
298, the latter findings will control for appellate pases. Findings of fact shall be filed with the
clerk of the court as a document or documents separate and apart fjodgthent.

Notes and Comments

Comment tdl990 change: To require that findings of fact be separate from the judgment and that
such sparate findings of fact are controlling on appeal.



SECTION 11. TRIAL OF CAUSES
H. Judgments
RULE 300. COURT TO RENDER JUDGMENT

Where a special verdict is rendered, or the conclusions of fact found by the judge are separately
statedhecourtshallrendeljudgmentthereorunlesssetasideor anewtrial is grantedpr judgment
is rendered notwithstanding verdict or jury finding under thelss.

RULE 301. JUDGMENTS

The judgment of the court shall conform to the pleadings, the nature of the case proved and the
verdict,if any,andshallbesoframedasto givetheparty all therelief to which hemaybeentitled

either in law or equity. Provided, that upon motion and reasonable notice the court may render

judgmentonobstanteveredictaf adirectedverdictwould havebeenproper,andprovidedfurther

that the court may, upon like motion and notice, disregard any jury finding on a question that has

no support in the evidence. Only one final judgment shall be rendered in any cause except where
it is otherwise specially provided by law. Judgmemlyimn a proper case, be given for or against

one or more of several plaintiffs, and for or against one or more of several defendants or

intervenors.

RULE 302. ON COUNTERCLAIM

If the defendant establishes a demand against the plaintiff upon a coumtenxteding that
established against him by the plaintiff, the court shall render judgment for defendant for such
excess.

RULE 303. ON COUNTERCLAIM FOR COSTS

When a counterclaim is pleaded, the party in whose favor final judgment is rendered shall also
recover the costs, unless it be made to appear on the trial that the counterclaim of the defendant
wasacquiredafterthecommencemerdf thesuit,in which caseif the plaintiff establisheaclaim

existing at the commencement of the suit, he shall recoveosis.

RULE 304. JUDGMENT UPON RECORD

Judgments rendered upon questions raised upon citations, pleadings, and all other proceedings,
constituting theecord proper as known at common law, must be entered at the date of each term
when pronounced.



RULE 305. PROPOSED JUDGMENT

Any party may prepare and submit a proposed judgment to the court for signature.

Each party who submits a proposed judgment for signature shall serve the proposed judgment on

all other parties to the suit who have appeared and remain in the case, daaceawith Rule
21a.

Failure to comply with this rule shall not affect the time for perfecting an appeal.

Notes and Comments

Comment t01990 change: To clarify the practice for proposed judgments and notice to other

parties.

RULE 306. RECITATION OF JUDGMENT

Theentryof thejudgmentshallcontainthefull namef the parties asstatedn the pleadingsfor
and against whonthe judgment is rendered. In a suit for termination of the pataltt
relationship or a suit affecting the parehild relationship filed by a governmental entity for
managing conservatorship, the judgment must state the specific grounds for ternandtion
appointment of the managimgnservator.

RULE 306a. PERIODS TO RUN FROM SIGNING OF JUDGMENT

1. Beginning of Periods.The date of judgment or order is signed as shown of record shall

determine the beginning of the periods prescribed by these auléisef court's plenary

power to grant a new trial or to vacate, modify, correct or reform a judgment or order and
for filing in the trial court the various documents that these rules authorize a party to file

within such periods including, but not limitéol motions for new trial, motions toodify
judgment,motionsto reinstatea casedismissedor wantof prosecutionmotionsto vacate

judgment and requests for findings of fact and conclusions of law; but this rule shall not

determine what constitutes rendition of a judgment or order for anymih@vse.

2. Date to Be Shown.Judges, attorneys and clerks are directed to use th&tirefforts to

cause all judgments, decisions and orders of any kind to be reduced to writing and signed

by thetrial judgewith the dateof signingstatedherein.If thedateof signingis notrecited
in the judgment or order, it may be shown in the r@dwy a certificate of the judge or
otherwiseprovided,however thattheabsencef ashowingof the datein therecordshall
not invalidate any judgment order.

3. Notice of Judgment.When the final judgment or other appealable order is signed, the

clerk of the courtshallimmediatelygive noticeto the partiesor their attorneysof record



by first-class mail advising that the judgment or order was signed. Failure to contiply wi
the provisions of this rule shall not affect the periods mentioned in paragraph (1) of this
rule, except as provided in paragraph (4).

4, No Notice of Judgment.If within twenty days after the judgment or other appealable
order is signed, a party adversaffected by it or his attorney has neither received the
notice required by paragraph (3) of this rule nor acquired actual knowledge of the order,
thenwith respecto thatpartyall theperiodsmentionedn paragrapt{1) shallbeginonthe
date that such party or his attorney received such notice or acquired actual knowledge of
the signing, whichever occurred first, but in no event shall such periods begin more than
ninety days after the original judgment or other appealable ordesigves.

5. Motion, Notice and Hearing. In order to establish the application of paragraph (4) of
thisrule,thepartyadversehaffecteds requiredto provein thetrial court,on swornmotion
and notice, the date on which the party or his attorney firsreidteived a notice of the
judgment or acquired actual knowledge of the signing and that this date was more than
twenty days after the judgment wagned.

6. Nunc Pro Tunc Order. When a corrected judgment has been signed after expiration of
the court's pleary power pursuant to Rule 316, the periods mentioned in paragraph (1) of
this rule shall run from the date of signing the corrected judgment with repsect of any
complaint that would not be applicable to the origo@ument.

7. When Process Served by Puldation. With respect to a motion for new trial filegore
thanthirty daysafterthejudgmentwassignedpursuanto Rule329whenprocessasbeen
served by publication, the periods provided by paragraph (1) shall be computed as if the
judgment were signed on the date of filing thetion.
Notes and Comments

Comment tdl988 change: Amend to reflect repeal of Rule 317.

[RULE 306b. Repealed effective April 1, 1984]

RULE 306c. PREMATURELY FILED DOCUMENTS

No motion for new trial or request for findings of fact and conclusions of law shall be held
ineffective because prematurely filed; but every such motion shall be deemed to hafieedeen

on the date of but subsequent to the time of signing of the judgment the motion assails, and every
such request for findings of fact and conclusions of law shall be deemed to have been filed on the
date of but subsequent to the time of signing efjtligment.

[RULE 306d. Repealed effective April 1,1984]



RULE 307. EXCEPTIONS, ETC., TRANSCRIPT

In nonjury cases, where findings of fact and conclusions of law are requested and filed, and in
jury cases, where a special verdict is returned, any party claiming that the findings of the court or
the jury, as the case may be, do not support the judgmey have noted in the record an
exception to said judgment and thereupon take an appeal or writ of error, where such writ is
allowed, without a statement of facts or further exceptions in the transcript, but the transcript in
such cases shall contain tbenclusions of law and fact or the special verdict and the judgment
rendered thereon.

RULE 308. COURT SHALL ENFORCE ITS DECREES

The court shall cause its judgments and decrees to be carried into execution; and where the
judgment is for personal property, and it is shown by the pleadings and evidence and the verdict,
if any, that such property has an especial value to the plathgf;ourt may award a special writ

for the seizure and delivery of such property to the plaintiff; and in such case may enforce its
judgment by attachment, fine and imprisonment.

RULE 308a. IN SUITS AFFECTING THE PARENT -CHILD RELATIONSHIP

When the courhas ordered child support or possession of or access to a child and it is claimed
that the order has been violated, the person claiming that a violation has occurred shall make this
known to the court. The court may appoint a member of the bar to gatesthe claim to
determine whether there is reason to believe that the court order has been Vidlaeatiorney

in good faith believes that the order has been violated, the attorney shall take the necessary action
asprovidedunderChapterl4, Famiy Code. Ora findingof aviolation, the courtmayenforceits

order as provided in Chapter 14, Fan@lgde.

Except by order of the court, no fee shall be charged by or paid to the attorney representing the
claimant. If the court determines that an attéyta fee should be paid, the fee shall be adjudged
against the party who violated the court's order. The fee may be assessed as costs of court, or
awarded by judgment, or both.

Notes and Comments

Commento 1990changeThisrule hasbeencompletelyrewrittenanddesignedo broaden
its application to cover problems dealing with possession and access to a child aswyglbas

RULE 308b. DETERMINING THE ENFORCEABILITY OF A JUDGMENT OR
ARBITRATION AWARD BASED ON FOREIGN LAW IN CERTAIN S UITS UNDER
THE FAMILY CODE



(@) Definitions.In thisrule:

(1) Comitymeans the recognition by a court of one jurisdiction of the laws and
judicial decisions of anothgurisdiction.

(2) Foreign lawmeans a law, rule, or code of a jurisdiction outside of the states
and territories of the United States.

(b)  Applicability of ThisRue.

(1) Except as provided in (2) and (3), this rule applies to the recognition or
enforcemenof ajudgmentor arbitrationawardbasednforeignlaw in asuit
involving a marriage relationship or a parehild relationship under the
Family Code.

(2)  This rule does not apply to an action brought under the International Child
Abduction Remedies Act (22 U.S.C. § 9(filseq). concerning rightander
theHagueConventiorontheCivil Aspectf InternationalChild Abduction.

(3) Inthe event of a conflict iveen this rule and any federal or state law, the
federal or state law wifprevail.

(c) Applicability of Texas Rule of Evidern2@3.

(1) Paragraphs (c) and (d) of Rule 203, Texas Rules of Evidence, apply to an
action under thisule.

(2) Paragraphs (a) and (b) of Rule 203, Texas Rules of Evidence, do not apply
to an action under thrsile.

(d)  Notice.

(1) Party Seeking Enforcement of a Judgment dnitration Award Based on
ForeignLaw. Within 60 daysof filing anoriginal pleadingthepartyseeking
enforcement must give written notice to the court and all parties that
describes the courtdés authority to e
oraward.

(2) Party Opposing Enforcement of a Judgment or Arbitration Award Based on
Foreign Law.Within 30 days of the date that a notice under (1) is served, a
party opposing enforcement must give written notice to the court and all
parties that explains the basis for
the party asserts that the judgment or awa&thtes constitutional rightsr



public policy.

(e) Pretrial ConferenceWithin 75 daysof thedatethata noticeunder(d)(1)is served,
the court must conduct a pretrial conference to set deadlines and make other
appropriate ordensegarding:

(1) the submission of materials for the court to consider in determining foreign
law;

(2) the translation of foreigtanguage documentand
(3) the designation of expemtitnesses.
) Determination Hearing an@rder.

(1) Atleast 30 days before trial, the court must conduct a hearing on the record
to determine whether to enforce the judgment or award. The parties must
have timely notice of thieearing.

(2)  Within 15 days of the hearing, the Court must issue a written ord#éreon
determination that includes findings of fact and conclusions of law. This
deadline must not be altered absent extraordiciarymstances.

(3) Thecourtmayissueanyordernecessaryo preserveheprinciplesof comity
or the freedom to contract for @ration while protecting against violations
of constitutional rights and publmolicy.

(4)  The court must comply with all requirements of this paragraph and make an
independentleterminatiorwhetherto enforcethejudgmentor awardevenif
no party opposes enforcement of the judgmeaiard.

(g0 Temporary OrdersNotwithstanding any other provision of this rule, the coway
set filing deadlines and conduct the determination hearing to accommodate the
circumstances of the case in connection with issuing tempardeys.

RULE 309. IN FORECLOSURE PROCEEDINGS

Judgments for the foreclosure of mortgages and other liens shall be that the plaintiff recover his
debt, damages and costs, with a foreclosure of the plaintiff's lien on the property subject thereto,
and, except in judgments against executors, administratorguardians, that an order of sale
shallissueto anysheriff or anyconstablawvithin the Stateof Texas directinghim to seizeandsell

the same as under execution, in satisfaction of the judgment; and, if the property céounad be



or if the proceeds of such sale be insufficient to satisfy the judgment, then to take the money or
any balance thereof remaining unpaid, out of any other property of the defendant, as in case of
ordinary executions.

RULE 310. WRIT OF POSSESSION

When an ordeforeclosing a lien upon real estate is made in a suit having for its object the
foreclosure of such lien, such order shall have all the force and effect of a writ of possession as
between the parties to the foreclosure suit and any person claiming undieféendant to such
suitby anyright acquiredpbendingsuchsuit; andthe courtshallsodirectin thejudgmentproviding

for theissuancef suchorder.Thesheriffor otherofficer executingsuchorderof saleshallproceed

by virtue of suchorderof saleto placethe purchasenof the propertysoldthereundem possession
thereof within thirty days after the daysale.

RULE 311. ON APPEAL FROM PROBATE COURT
Judgmenbn appeabr certiorarifrom anycountycourtsitting in probateshallbe certifiedto such
county court folobservance.

RULE 312. ON APPEAL FROM JUSTICE COURT
Judgment on appeal or certiorari from a justice court shall be enforced by the county or district
court rendering the judgment.

RULE 313. AGAINST EXECUTORS, ETC.

A judgment for the recovery of money against an executor, administrator or guardian, as such,
shallstatethatit is to bepaidin theduecourseof administrationNo executionshallissuethereon,
but it shall be certified to the county court, sitting in matters of probate, to be there enforced in
accordance with law, but judgment against an executor appointed and acting under a will
dispensing with the action of the county court in refeecto such estate shall be enforagédinst
the property of the testator in the hands of such executor, by execution, as caséiser

RULE 314. CONFESSION OFJUDGMENT

Any person against whom a cause of action exists may, without process, appear in person or by
attorney, and confess judgment therefor in open court as follows:

@ A petition shall be filed and the justness of the debt or cause of action be sworn to
by the peson in whose favor the judgmentisnfessed.



(b) If the judgment is confessed by attorney, the power of attorney shall be filed and
its contents be recited in the judgment.

(c) Everysuchjudgmentduly madeshalloperateasareleaseof all errorsin therecord
thereof, but such judgment may be impeached for fraud or other equaabke

SECTION 11. TRIAL OF CAUSES
. Remittitur and Correction
RULE 315. REMITTITUR

Any partyin whosefavor ajudgmenthasbeenrenderednayremitany partthereofin opencourt,

or by executing and filing with the clerk a written remittitur signed by the party or the party's
attorney of record, and duly acknowledged by the party or the party's attorney. Such remittitur
shall be a part of the record of the cauExecution shall issue for the balance only of such
judgment.

RULE 316. CORRECTION OF CLERICAL MISTAKES IN JUDGMENT RECORD

Clerical mistakes in the record of any judgment may be corrected by the judge in open court
according to the truth or justice of the case after notice of the motion therefor has been given to
the partiesinterestedn suchjudgmentasprovidedin Rule21a andthereaftethe executiorshall
conform to the judgment asnended.

[RULES 317-319. Repealed effective January 11988]

SecCTION 11. TRIAL OF CAUSES
J. New Trials
RULE 320. MOTION AND ACTION OF COURT THEREON

Newtrials maybegrantedandjudgmentsetasidefor goodcausepnmotionor onthecourt'sown

motion on such terms as the court shall direct. New trials may be granted when the damages are
manifestly too small or too large. When it appears to the court that a new trial shouldted gra
onapointor pointsthataffectonly a partof themattersan controversyandthatsuchpartis clearly
separable without unfairness to the parties, the court may grant a new trial as to that part only,
provided that a separate trial on unliquidadedhages alone shall not be ordered if liabitigues
arecontestedEachmotionfor newtrial shallbein writing andsignedby the partyor his attorney.



RULE 321. FORM

Each point relied upon in a motion for new trial or in arrest of judgment shall briefly refer to that
part of the ruling of the court, charge given to the jury, or charge refused, admission or rejection
of evidencepr otherproceedingsvhich aredesignatd to becomplainedf, in suchawaythatthe
objection can be clearly identified and understood by dloet.

RULE 322. GENERALITY TO BE AVOIDED

Groundsof objectionscouchedn generaterms- asthatthe courterredin its chargejn sustaining
or overruling exceptions to the pleadings, and in excluding or admitting evidence, the verdict of
the jury is contrary to law, and the likehall not be considered by tbeurt.

[RULE 323. Repealed effective January 11978]

RULE 324. PREREQUISITES OF APPEAL

@ Motion for New Trial Not Required. A point in a motion for new trial is not a
prerequisite to a complaint on appeal in either a jury or a nonjury case, expeptidsd
in subdivision(b).

(9)] Motion for New Trial Required. A point in amotion for new trial is a prerequisite to
the following complaints oappeal:

@ A complaint on which evidence must be heard such as one of jury misconduct or
newly discovered evidence or failure to set aside a judgmedefawit;

2 A complaint of factual insufficiency of the evidence to support afjodng;

3 A complaintthatajury finding is againstheoverwhelmingwveightof theevidence;

4 A complaint of inadequacy or excessiveness of the damages found by tloe jury;
5) Incurable jury argument if not otherwise ruled on by the ¢aairt.

© Judgment Notwithstanding Findings; CrossPoints. When judgment is rendered non
obstante verdicto or nottkistanding the findings of a jury on one or more questions, the
appellee may bring forward by cregsint contained in his brief filed in the Court of
Appeals any ground which would have vitiated the verdict or would have prevented an
affirmance of the jdgment had one been rendered by the trial court in harmony with the
verdict,includingalthoughnotlimited to thegroundthatoneor moreof thejury'sfindings
have insufficient support in the evidence or are against the overwhelming preponderance
of the evidence as a matter of fact, and the ground that the verdict and judgment based
thereon should be set aside because of improper argunenirsel.



Thefailureto bring forwardby crosspointssuchgroundsaswould vitiate theverdictshall

be deemed a waiver thereof; provided, however, that if a-paias is upon a ground
whichrequireghetakingof evidencean additionto thatadducediponthetrial of thecause,

it is not necessary that the evidentiary hearing be held until after the appellate court
determines that the cause be remanded to consider sun$spoint.

[RULE 325. Repealed effective January 11978]

RULE 326. NOT MORE THAN TWO

Not more than two new trials shall be granted either party in the same cause because of
insufficiency or weight of the evidence.

RULE 327. FOR JURY MISCONDUCT

@ When the ground of a motion for new trial, supported by affidavit, is misconduct of the
jury or of theofficer in chargeof them,or becaus®f anycommunicatiormadeto thejury,
or that a juror gave an erroneous or incorrect answer on voir dire examjrtag court
shallhearevidencehereoffrom thejury or othersin opencourt,andmaygranta newtrial
if such misconduct proved, or the communication made, or the erroneous or incorrect
answepnvoir direexaminationpematerial andif it reasonablappear$éromtheevidence
both on the hearing of the motion and the trial of the case and fromcivel as a whole
that injury probably resulted to the complainpayty.

(9)] A juror may not testify as to any matter or statement occurring during the course of the
jury's deliberations or to the effect of anything upon his or any other juror's mind or
emotons as influencing him to assent to or dissent from the verdict concerning his mental
processes in connection therewith, except that a juror may testify whether any outside
influencewasimproperlybroughtto bearuponanyjuror. Nor mayhis affidavit or evidence
of any statement by him concerning a matter about which he would be precluded from
testifying be received for theperrposes.

[RULE 328. Repealed effective January 11988]

RULE 329. MOTION FOR NEW TRIAL ON JUDGMENT FOLLOWING
CITATION BY PUBLICATION

In cases in which judgment has been rendered on service of process by publication, when the
defendant has not appeared in person or by attorney of his own selection:

@ Thecourtmaygrantanewtrial uponpetitionof thedefendanshowinggoodcause,



supported by affidavit, filed within two years after such judgment was signed. The
parties adversely interested in such judgment shall be cited as in other cases.

b) Execution of such judgment shall not be suspended unless the party applying
therefor shall give a good and sufficient bond payable to the plaintiff in the
judgment, in an amount fixed in accordance with Appellate Rule 47 rekating
supersedeas bonds, to be approved by the clerk, and conditioned that thélparty
prosecutdis petitionfor newtrial to effectandwill performsuchjudgmentasmay
be rendered by the court should its decision be adaimst

© If propertyhasbeensoldunderthejudgmentandexecutiorbeforethe procesaas
suspended, the defendant shall not recover the property so sold, but shall have
judgment against the plaintiff in the judgment for the proceeds ofssleh

@ If the motion is filed more than thiriyays after the judgment was signed, the time
period shall be computed pursuant to Rule 306a(7).

RULE 329a. COUNTY COURT CASES

If a case or other matter is on trial or in the process of hearing when the term of the county court
expires, such trial, hearing or other matter may be proceeded with at the next or any subsequent
termof courtandno motionor pleashallbe considereciswaivedor overruled becauseot acted

upon at the term of court at which it was filed, but may be acted upon at any time the judge may
fix or atwhichit mayhavebeenpostponear continuedy agreemenof the partieswith leaveof

the court. This subdision is not applicable to original or amended motions for new trial which

are governed by Rulg29b.

RULE 329b. TIME FOR FILING MOTIONS

Thefollowing rulesshallbeapplicableto motionsfor newtrial andmotionsto modify, correct,or
reform judgments (other than motions to correct the record under Rule 316) in all district and
countycourts:

@ A motionfor newtrial, if filed, shallbefiled prior to or within thirty daysafterthejudgment
or other order complained of sggned.

b) Oneor moreamendednotionsfor newtrial maybefiled withoutleaveof courtbeforeany
precedingnotionfor newtrial filed by the movantis overruledandwithin thirty daysafter
the judgment or other order complained dfigned.

© In the event an original or amended motion for new trial or a motion to modify, correct or
reformajudgments notdeterminedy written ordersignedwithin seventyfive daysafter
thejudgmentwassigned |t shallbeconsidereaverruledby operatiorof law onexpiration
of thatperiod.
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The trial court, regardless of whether an appeal has been perfected, has plenary power to
grant a new trial or to vacate, modify, correctyefiorm the judgment within thirty days
after the judgment isigned.

If a motion for new trial is timely filed by any party, the trial court, regardless of whether
an appeal has been perfected, has plenary power to grant a new trial or to vacate, modify,
correct, or reform the judgment until thirty days after all such tirfiedgd motions are
overruled, either by a written and signed order or by operation of law, whichever occurs
first.

Onexpirationof thetime within whichthetrial courthasplenarypower,ajudgmentcannot

be set aside by the trial court except by bill of review for sufficient cause, filed within the
time allowed by law; provided that the court may at any time correct a clerical error in the
record of a judgment and rended@gment nunc pro tunc under Rule 316, and may also
sign an order declaring a previous judgment or order to be void because signed after the
court's plenary power hakpired.

A motionto modify, correct,or reformajudgment(asdistinguishedrom motionto correct
therecordof ajudgmentunderRule 316),if filed, shallbefiled anddeterminedvithin the

time prescribed by this rule for a motion for new trial and shall extend the trial court's
plenary power and the time for perfecting an appeal in the same manner as a motion for
new trial. Each such motion shall be in writing and signed by the palnig attorney and

shall specify the respects in which the judgment should be modified, corrected, or
reformed.Theoverrulingof suchamotionshallnot precludehefiling of amotionfor new

trial, nor shall the overruling of a motion for new trial pretd the filing of a motion to
modify, correct, oreform.

If a judgment is modified, corrected or reformed in any respect, the time for appeal shall
run from the time the modified, corrected, or reformed judgment is signed, but if a
correction is made pswant to Rule 316 after expiration of the period of plenary power
providedby thisrule,nocomplaintshallbeheardon appeathatcouldhavebeenpresented

in an appeal from the originpldgment.

Notes and Comments

Comment tdl988 change: Amended to conform with repeal of Rule 317.

SECTION 11. TRIAL OF CAUSES

K. Certain District Courts

RULE 330. RULES OF PRACTICE AND PROCEDURE IN
CERTAIN DISTRICT COURTS



The following rules of practice and procedure sgalfern and be followed in all civil actions in
districtcourtsin countieswheretheonly district courtof saidcountyvestedwith civil jurisdiction,

or all the district courts thereof having civil jurisdiction, have successive terms in said county
throughout the year, without more than two days intervening between any of such terms, whether
or not any one or more of such district courts include one or more other counties within its
jurisdiction.

@ Appealed Casesln cases appealed to said district courts from inferior courts, the appeal,
including transcript, shall be filed in the district court within thirty (30) days after the
rendition of the judgment or order appealed from, and the appellee shall enter his
appearace on the docket or answer to said appeal on or before ten o'clock a.m. of the
Monday next after the expiration of twenty (20) days from the date the appeal is filed in
the districtcourt.

b) [Repealed]

© Postponement or Continuance Cases may be postponed or continued by agreement
with theapprovalof the court,or uponthe court'sown motionor for causeWhenacases
called for trial and only one party is ready, the court may for good cause eitheueont
thecasefor thetermor postponendresetit for alaterdayin thesameor succeedingerm.

@ Cases May Be ResetA case that is set and reached for trial may be postponed for a later
dayin thetermor continuedandresetfor adaycertainin thesucceedingermonthesame
grounds as an application for continuance would be granted in other district courts. After
anycasehasbeensetandreachedn its dueorderandcalledfor trial two (2) or moretimes
andnottried, thecourtmaydismissthe sameunlesshepartiesagreeto apostponemerar
continuance but the court shall respect written agreements of counsel for postponement
and continuance if filed in the case when or before it is called for trial unless to do so will
unreasonably delay or interfere with other business afdbe.

© Exchange and Transfer.Where in such county there are two or more district courts
having civil jurisdiction, the judges of such courts may, in their discretion, exchange
benches or districts from time to time, and may transfer cases and other proceedings from
one court to another, and any of them may in his own courtroom try and determine any
caseor proceedingpendingin anothercourtwithout havingthe casetransferredor maysit
in any other of said courts and there hear and determine any case there penéwgryand
judgmentandordershallbeenteredn theminutesof thecourtin whichthecases pending
and at the time the judgment or order is rendered, and two (2) rer jodges may try
differentcasesn thesamecourtatthesametime,andeachmayoccupyhis owncourtroom
or the room of any other court. The judge of any such court may issue restraining orders
andinjunctionsreturnableo anyotherjudgeor court,andanyjudgemaytransferanycase
or proceeding pending in his court to any other of said courts, and the judge of any court
towhichacaseor proceedings transferregshallreceiveandtry thesameandin turnshall
have power in his discreticto transfer any such case to any other of said courts and any
other judge may in his courtroom try any case pending in any other afcut.
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Cases Transferred to Judges Not OccupiedVhere in such counties there are two or
moredistrictcoutshavingcivil jurisdiction,whenthejudgeof anysuchcourtshallbecome
disengagedyeshallnotify the presidingudge,andthe presidingudgeshalltransferto the

court of the disengaged judge the next case which is ready for trial in any of said courts.
Any judge not engaged in his own court may try any case in anyooiner

Judge May Hear Only Part of Case.Where in such counties there are two or more
district courts having civil jurisdiction, any judge may hear any part of any case or
proceeding pending in any of said courts and determine the same, or may hear and
determine any question in any case, and any other judge may complete the hearing and
render ydgment in the case.

Any Judge May Hear Dilatory Pleas.Where in such county there are two or more
district courts having civil jurisdiction, any judge may hear and determine motions,
petitions for injunction, applications for appointment of receivetsrwentions, pleas of
privilege, pleas in abatement, all dilatory pleas and special exceptions, motions for a new
trial and all preliminary matters, questions and proceedings and may enter judgment or
order thereon in the court in which the case is penditigput having the cadeansferred

to the court of the judge acting, and the judge in whose court the case is pending may
thereafter proceed to hear, complete and determine the case or other matter, or any part
thereof, and render final judgment therédmy judgment rendered or action taken by any
judge in any of said courts in the county shall be validamding.

Acts in Succeedinglerms. If acaseor othermatteris ontrial, orin theproces®f hearing

when the term of court expires, such trial, hearing or other matter may be proceeded with
at the next or any subsequent term of court and no motion or plea shall be considered as
waived or overruled, because not acted upon at the term of couricht itwvas filed, but

may be acted upon at any time the judge may fix or at which it may have been postponed
or continued by agreement of the parties with leave of the court. This subdivision is not
applicableto original or amendeanotionsfor newtrial which aregovernedy Rule 329b.

[RULE 331. Repealed effective January 11988]

SECTION 12. REVIEW BY DISTRICT COURTS OF COUNTY COURT RULINGS

[RULES 332-351. Repealed effective January 11976]



TEXAS RULES OF CIVIL PROCEDURE

PART Ill - RULES OF PROCEDURE FOR THE COURTS OF APPEALS

SECTION 1. PERFECTING APPEAL
[RULES 352 to 358. Repealed effective September 1, 1986]
[RULE 359. Repealed effective April 1, 1984]
[RULE 360. Repealed effective September 1, 1986]
[RULES 361 to 362. Repealed effective April 1, 1984]

[RULES 363 to 369a. Repealed effective September 1, 1986]

SECTION 2. RECORD ON APPEAL
[RULE 370. Repealed effective January 1, 1981]
[RULES 371 t0373. Repealed effective September 1, 1986]
[RULE 374. Repealed effective January 1, 1978]

RULES 375 to 382. Repealed effective September 1, 1986]

SECTION 3. PROCEEDINGS IN THE COURTS OF APPEALS
[RULES 383 to 389a. Repealed effective September 1, 1986]
[RULE 390. Repealed effective April 1, 1984]
[RULE 391. Repealed effective March 1, 1950]
[RULE 392. Repealed effective April 1, 1984]
[RULES 393 to 414. Repealed effective September 1, 1986]
[RULES 415 to 417. Repealed effective April 1, 1984]
[RULE 418. Repealed effective October 1, 1984]

[RULES 419 to 420. Repealed effective September 1, 1986]



[RULE 421. Repealed effective January 1, 1981]
[RULES 422 to 423. Repealed effective Sember 1, 1986]
[RULES 424 to 427. Repealed effective April 1, 1984]
[RULES 429 to 429. Repealed effective September 1, 1986]

[RULES 430 to 432. Repealed effective April 1, 1984]

SECTION 4. JUDGMENT
[RULES 433 to 442. Repealed effective September 1, 1986]
[RULES 443 to 444. Repealed effective April 1, 1984]
[RULE 445. Repealed effective January 1, 1978]
[RULES 446 to 448. Repealed effective September 1, 1986]

[RULES 449 to 450. Repealed effectivapril 1, 1984]

SECTION 5. OPINIONS
[RULES 451 to 452. Repealed effective September 1, 1986]
[RULES 453 to 455. Repealed effective April 1, 1984]

[RULES 456 to 457. Repealed effective September 1, 1986]

SECTION 6. REHEARING
[RULE 458. Repealed effective September 1986]
[RULE 459. Repealed effective December 31941]

[RULE 460. Repealed effective September 1986]

SECTION 7. CERTIFICATION OF QUESTIONS

[RULES 461 to 462. Repealed effective September 1, 1986]



[RULES 463 to 464. Repealed effective April 1, 1984]
[RULE 465. Renumbered as Rule 462 effective April 1, 1984]

[RULE 466. Repealed effective September 1, 1986]

SECTION 8. APPLICTION FOR WRIT OF ERROR
[RULE 467. Repealed effective April 11984]
[RULES 468 to 470. Repealed effective September 1, 1986]
[RULE 471. Repealed effective April 1, 1984]
[RULE 472. Repealed effective September 1, 1986]

[RULE 473. Repealed effective April 1, 1984]



TEXAS RULES OF CIVIL PROCEDURE

PART IV - RULES OF PRACTICE FOR THE SUPREME COURT

SECTION 1. PROCEEDINGS IN THE SUPREME COURT
[RULES 474 to 481. Repealed effective September 1, 1986]
[RULE 482. Repealed effective April 1, 1984]
[RULES 483 to 486. Repealed effective September 1, 1986]
[RULE 487. Repealed effective February 1, 1946
[RULES 488 to 493. Repealed effective September 1, 1986]
[RULE 492. Repealed effective February 1, 1946]

[RULES 495 to 499a. Repealed effective Sephber 1, 1986]

SECTION 2. JUDGMENT
[RULES 500 to 505. Repealed effective September 1, 1986]
[RULE 506. Repealed effective April 1, 1984]
[RULE 507. Repealed effective September 1, 1986]
[RULE 508. Repealed effective April 1, 1984]
[RULE 509. Repealed effective January 1, 1978]
[RULE 510. Repealed effective September 1, 1986]
[RULES 511 to 513. Repealed effective April 1, 1984]

RULE 514. Repealed effective September 1, 1986]

SECTION 3. REHEARING
[RULE 515. Repealed effective September 1, 1986]

[RULE 516. Repealed effective April 1, 1984]



SECTION 4. COMMISSION OF APPEALS (REPEALED)

[RULES 518 to 522. Repealed effective February 1, 1946]



TEXASRULESOF CIVIL PROCEDURE
PART V - RULES OF PRACTICE IN JUSTICE COURTS

[RULES 523to 591. Repealed effective August 312013]

RULE 500. GENERAL RULES
RULE 500.1. CONSTRUCTION OF RULES
Unless otherwise expressly provided, in Part V of these Rules of Civil Procedure:
@) the past, present, and future tense each includeshee
(b) the &rm Ait@ includes a person ofeither gender or an entity; and
(c) the singular and plat each includes thether.
RULE 500.2. DEFINITIONS
In Part V of these Rules of Civil Procedure:

) AAnswelf is the written responsethat a party who is sued mustfile with the court after
being served with aitation.

) ACitation@ is the courtissued documentrequired to be served upona party to inform the
party that it has beesued.

() AClaim{ is the legal theoryand al eged facts that,if proven, entitle a party to relief against
another party ircourt.

1] AClerk(@ is a persondesignated by thejudge as ajustice court clerk, or the judge if thereis
no clerkavailable.

() ACounteclaim( is aclaim brought by a party who has been sued againstthe party whofil ed
the lawsuit, for example, a defendant suingiaantiff.

0 ACourty court) is the county court, statutay county court, or district court in a particular
county with jurisdiction over appeals of civil cases from justimert.

(] ACrossclaim( is a claim brought by one party against anotherparty on the same sideof a
lawsuit. For example, if a plaintiff sues two defendants, the defendants can seek relief
against each other by means afassclaim.

] ADefault judgment is ajudgmentawarded to a plaintiff when thedefendant fails to answer






